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AGENDA A— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1543, Publishers

Action 1 — Consent Items

Agenda A, Pages 2-9.

Adopt proposed amendments for Regulation 1543 as agreed upon by
industry and staff.

Action 2 — Authorization to Publish

Recommend the publication of the proposed amendments to
Regulation 1543 as adopted in the above actions.

Operative Date:  None
Implementation: 30 days following OAL approval
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AGENDA A— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1543, Publishers

Action Item | Staff and Industry’s Proposed Regulatory Language

Action 1 —
Regulation 1543. PUBLISHERS.
Consent Items

Exhibit 8 (a) DEFINITIONS.
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AGENDA A— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1543, Publishers

Action Item |

Staff and Industry’s Proposed Regulatory Language

(1) ART DIRECTOR. An art director prepares general specifications (in the form of verbal instructions or rough sketches) for an

illustrator or photographer.

(2) AUTHOR. An author creates an original manuscript, whether written by hand, on a typewriter or computer, or otherwise, for the
purpose of publication. For purposes of this regulation, the following persons are also authors:
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AGENDA A— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1543, Publishers

Action Item |

Staff and Industry’s Proposed Regulatory Language

(A) Copy editor, who reviews a manuscript for grammatical consistency and clarity.

(B) Developmental editor, who consults with the author who created an original manuscript for purposes of publication to develop the
concepts in the manuscript, or who reviews the copy edited manuscript and recommends visual concepts.

(C) Manuscript reviewer, who reviews a manuscript for technical accuracy and acceptability to the proposed audience. For example
a reviewer may review the manuscript of a book on gardening for technical accuracy and suitability of the gardening advice for a
particular climate.

(D) Photo researcher, who assists other authors or publishers in obtaining permission and rights from third parties to use photographic
images for purposes of reproduction in the publication of a manuscript.

(E) Translator, who produces a manuscript that is a translation of material from a different language.

(3) DESIGNER. A designer plans and prepares a general layout of typographical and illustrative elements for printed literature.

(4) FINISHED ART. Finished art is the final artwork used for actual reproduction by photomechanical or other processes, or used for
display. It includes electronic art, illustrations (e.g. drawings, diagrams, halftones, or color images), photographic images, sculptures,
paintings, and handlettering.

licensed

5) ILLUSTRATOR. An illustrator creates an illustration, which is an original artwork (including cartoons and comic strips
for the purpose of publication.

(6) PHOTOGRAPHER. A photographer creates an original photographic image through the use of a camera or similar device, which

photographic image is licensed for the purpose of publication.

(7) PHOTOSTAT. A photostat (also called a “stat”) is a copy produced by photographic means, often used in layout, dummy work, or
“for position only” on camera-ready art.

(8) PRELIMINARY ART. Preliminary art is tangible personal property which is prepared solely for the purpose of demonstrating an
1dea or message for acceptance by the client before a contract is entered into or before approval is given for preparation of finished art to

be furnished or licensed by the seller to his or her client, provided neither title to nor permanent possession of such tangible personal
property passes to the client. Preliminary art may include roughs, visualizations, layouts, comprehensives, and instant photos.

(9) PRODUCTION FUNCTION. A production function is a segment of the process of producing camera-ready art or camera-ready
copy. and includes the following:

(A) Alterations, which are changes made to typeset copy or camera-ready copy.
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AGENDA A— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1543, Publishers

Action Item |

Staff and Industry’s Proposed Regulatory Language

B) Dummy, which is a mock-up or layout of a page showing position and overall form, used for approval. A dummy can be
assembled manually or generated by a computer program. A dummy is never physically incorporated into a mechanical or paste-up.

(C) Formatting, which is a manuscript mark-up, when done electronically.

(D) Manuscript mark-up, which is the application of type specifications to a manuscript for typesetting, when done manually.

(E) Mechanical or paste-up (also called camera-ready art or camera-ready copy), which is produced by preparing copy to make it
camera-ready with all type and design elements, and then pasting the prepared copy on artboard or illustration board in exact position
along with instructions, either in the margins or on an overlay, for the platemaker.

(F) Production Coordination or Production Direction, which is the coordination and scheduling of the various components of a
project.

(G) Production Editing, which is editing that maintains editorial integrity of the author’s work during the production process.

(H) Proofreading, which is a reading of typeset copy for correctness in comparison with the original manuscript.

(I) Typesetting, typography, or composition, which is the fabrication or production of composed type, or reproduction proofs thereof,
for use in the preparation of printed matter. Typesetting, typography, or composition does not include the fabrication or production of a
paste-up, mechanical, or assembly of which a reproduction proof is a component part.

(10) PUBLISHER. A publisher owns, outright or by license, the rights to reproduce, market, and distribute printed literature.

(11) SYNDICATOR. A syndicator receives from authors original manuscripts, or reproduction proofs thereof, including columns,
cartoons, and comic strip drawings, and distributes those manuscripts to publishers for publication.

(b) APPLICATION OF TAX.
(1) AUTHORS.

(A) The transfer by an author to a publisher or syndicator, for the purpose of publication, of an original manuscript or copy thereof,
including the transfer of an original column, cartoon or comic strlp drawmg, isa serv1ce the charge for which is not subject to sales

original manuscript or copy thereof in tanglble form such as on paper or in machine- readable form such as on tape or compact disc, that

transfer is incidental to the author’s providing of the service, and the author is the consumer of any such property. However, tax-apples
to-the-sale-of-the transfer of mere copies of an author’s work is a sale of tangible personal property, and tax applies accordingly.
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AGENDA A— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1543, Publishers

Action Item |

Staff and Industry’s Proposed Regulatory Language

(B) Tax applies to charges for transfers of photographic images and illustrations, whether or not the photographic images or
illustrations are copyrighted. Transfers of photographic images or illustrations illustrating text written by the photographer or illustrator
are not taxable when they are merely incidental to the editorial matter.

(2) SYNDICATORS. The transfer by a syndicator to a publisher of impressed mats or proofs of syndicated columns, cartoons, or
comic strip drawings for the purpose of publication is not subject to tax.

(3) DESIGNERS AND ART DIRECTORS. Fees paid to a designer or art director for his or her ability to design, conceive, or dictate
ideas, concepts, or specifications are not subject to tax if the designer or art director does not transfer to the client or to any other person
on behalf of the client title or possession of any tangible personal property used to convey the ideas. The designer or art director is the
consumer of any paper, tape, film, diskette, or other tangible personal property used. Tax applies to the sale of such tangible personal
property to, or use of such tangible personal property by, the designer or art director.

(4) PRODUCTION FUNCTIONS.

(A) Tax applies to the gross receipts from the retail sale of camera-ready art or camera-ready copy. The measure of tax includes
charges for the performance of all production functions, whether the charges are separately stated or not.

(B) A contract under which a person performs only the following functions (or any combination of the following functions) enlyis not
subject to tax: Mmanuscript mark-up, formatting, typesetting, proofreading, production coordination, and production editing. H-Charges
for any of such functions are taxable when they are provided as part of the taxable sale of camera-ready copy or camera-ready art unless 5
are-separable-in-the sense-thatthere is no contract for the camera-ready copy or camera-ready art until after such functions are completed,
in which case the charges for such functions are nontaxable.

(5) CONTRACT TO PERFORM SERVICES AND TO FURNISH TANGIBLE PERSONAL PROPERTY. One person may, under a
single agreement, contract both to perform author, design, or art direction services, and to produce camera-ready copy or art. If, under
the terms of the agreement, the client retains the right to approve the manuscript, layout, or general specifications before authorizing
preparation of camera-ready copy or art, and if the author, designer, or art director does not transfer to the client title to the layouts or
possession of the layouts other than for the purpose of review and approval only, then separately stated charges for performance of the
services are not taxable. In the absence of specific contractual language, proof of client approval shall be evidenced by contemporaneous
notation of receipt of approval in the records of the author, designer, or art director. No other proof shall be required.

(6) BEEUSTRAHONSPRELIMINARY ART. Tax does not apply to separately stated charges for preliminary art, except where the
preliminary art becomes physically incorporated into the finished art, as, for example, when the finished art is made by inking directly
over a pencil sketch or drawing, or the approved layout is used as camera copy for reproduction. The charge for preliminary art is
separately stated if it is must-be-billed separately to the client, either on a separate billing or separately eharged-for-itemized on the billing
for the finished art,—tmust-be-provided it is clearly identified on the billing as roughs, visualizations, layouts, comprehensives, or other
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AGENDA A— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1543, Publishers

Action Item |

Staff and Industry’s Proposed Regulatory Language

preliminary art. Proof of ordering or producing the preliminary art, prior to the date of the contract or approval for finished art, shall be
evidenced by purchase orders of the buyer, or by work orders or other records of the seller. No other proof shall be required. Tax applies

to the total charges made for finished art._If there is no separately stated charge for preliminary art, then there is no deduction for such
services from the taxable measure for the sale of the finished art except as provided in subdivision (b)(2)(C) of Regulation 1540.

(7) SALES BY PUBLISHERS. Sales of printed literature are subject to tax unless the sale is for resale or is specifically exempted by
law, e.g., qualifying sales of printed sales messages and sales in interstate and foreign commerce.

(8) TRANSPORTATION CHARGES AND SERVICES RELATED TO TRANSPORTATION. IageneraltTax applies to charges for
the transportation of printed matter in connection with a taxable retail sale except as provided in tangible-persenal propertyexeeptunder
certain-conditions—Forrulesrelating to-transportation-charges;see-Regulation 1628 TFranspertationCharges.

Separately stated charges for services such as addressing (by hand or by mechanical means), folding, enclosing, or sealing directly related
direetly-to the transportation of printed material-matter to the customer are not subject to the-tax;e-g-addressing(by-hand-orby

mechanical means),folding-enelosingorsealing. Tax applies, however, to charges for envelopes_except as otherwise provided in
Regulation 1541.5.

(9) PURCHASES OF PROPERTY FOR RESALE. Tax applies to the purchase of tangible personal property that is consumed in any
production function and does not become a part of the finished product. However, a person may purchase such property for resale if that
person’s contract of sale with its client explicitly passes title to the property passe&to that person’s client prior to its use. Tangible
personal property so purchased must be separately listed and prlced on the person s sales invoice to the chent—&nd—sa}es—ta*elﬁ}afged—when
appfepﬂafee and sales tax apphes to that charge ; t e 3

(10) REPRODUCTION RIGHTS. Notwithstanding anything to the contrary in this regulation, if the transfer of a photographic image
or artwork is made pursuant to a technology transfer agreement under subdivision (b)(2)(D)2. of Regulation 1540, tax applies to the
transfer of the artwork in accordance with that provision.

(¢) EXAMPLES OF THE APPLICATION OF TAX UNDER SPECIFIC CIRCUMSTANCES.

(1) A firm provides various services to a publisher. In performing a contract with the publisher, the firm buys a color separation from a
third party. The firm does not make a copy of the color separation or use it in any way, but resells it to the publisher. The firm may give
a resale certificate to the third party but tax applies to the sale to the publisher.

(2) The firm in Example (1) uses the color separation before reselling it to the publisher. Both the firm and the publisher are
consumers, and both sales are subject to tax.
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AGENDA A— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1543, Publishers

Action Item |

Staff and Industry’s Proposed Regulatory Language

(3) The firm in Example (1) buys both the color separation and a photostatic copy stat-of it from the third party who separately
states the price of each item on his-the sales invoice. The firm retains the stat-photostatic copy but resells the color separation to the
publisher without using it in any way. Since the third party used the color separation to make a copy of it, the sale of the component
parts to the third party, or the third party’s use of those component parts. is subject to tax. The firm may give a resale certificate to the
third party for the color separation, but tax applies to the third party’s sale of the-stat photostatic copy. Tax also applies to the firm’s sale
of the color separation to the publisher.

(4) A firm contracts with a publisher to perform a contract in three stages, as follows:

(A) The firm creates an original manuscript of a book. The publisher reviews the first draft, comments on it, and approves it. The
firm then does developmental editing, in which the writer and editors develop the manuscript for sound editorial structure and
organization. The publisher reviews the resulting second draft, comments on it, and approves it. The firm then does copy editing, in
which editors review the manuscript for grammatical consistency and clarity. After this, the firm passes title to the manuscript to the
publisher for the purpose of publication. Under the contract, the firm can proceed with further work only with the publisher’s approval.

Tax does not apply to the sale of the finished manuscript or to any of the steps of writing and editing it.

(B) In the second stage, the publisher returns the accepted manuscript to the firm for typesetting into galleys, which the publisher
reviews and approves. The firm then arranges the galleys into page form, which the publisher reviews and approves. The firm then
produces camera-ready art, which the publisher reviews for approval or alterations. The publisher then accepts and takes title to the
camera-ready art.

Tax applies to the firm’s gross receipts from the sale of the camera-ready art, including formatting, typesetting, proofreading, and
production coordination, whether separately stated or not. To preserve the exemptnontaxable status of the receipts described in Example
(4)(A),-abeve; the reeeiptscharges for work done in Example (4)(A) shewld-must be separately stated from the reeeiptscharges for the sale
of the tangible personal property in this Example (4)(B).

(C) In the third stage, the publisher returns the camera-ready art to the firm for printing. The firm subcontracts the printing to a
printer. The firm manages the quality of the printing. A representative of the publisher visits the printer to approve the work. At the
firm’s instruction, the printer ships the completed books to the publisher’s warehouse.

Fhe-Since the firm will be reselling the books to the publisher without using them, the firm may issue a resale certificate to the printer.
Since the pubhsher 1ntends to resell the books, the pubhsher may fornish-issue a resale certificate to the firmywho-may-intoranfornisha
. Tax applies to sales of the books by the

pubhsher to consumers_unless the sales are spec1ﬁcallv exempt bV statute ( e.g., sales in 1nterstate commerce).

(5) A publisher owns an existing manuscript. The publisher contracts with an editorial design firm for developmental editing, copy
editing, and design specifications. The firm reviews the manuscript and makes recommendations to the publisher for developing it into
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AGENDA A— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1543, Publishers

Action Item |

Staff and Industry’s Proposed Regulatory Language

publishable form, including recommended layout and a general approach to design (e.g., trim size). After the publisher accepts these
recommendations, a designer (at the firm or a subcontractor) prepares sample sketches and dummies to express the idea to the publisher.
After the publisher approves the sketches and dummies, the designer creates type specifications. A developmental editor and a copy
editor (at the firm or a subcontractor) perform development and copy editing services. The edited manuscript, dummies, and type
specifications are transferred to the publisher.

Tax does not apply to the editing services because they are author’s services. Tax does not apply to charges for the dummies and type

specifications if the-chargesforthe-dummies-and-type-speeifieations-those charges are separately stated and if possession and title is

retained by the editorial design firm.

(6) A publisher has an office in California and an office in New York. The publisher’s California office purchases camera-ready art
from a California production firm with title passing in California. However, the production firm, on instructions from the publisher,
ships the camera-ready art directly to the publisher’s New York office_for use at the New York office, with no use of the camera-ready
art in California.

Tax does not apply to the production firm’s gross receipts from the sale of the camera-ready art, because the sale is in interstate
commerce.

(7)_A commercial artist (such as a commercial photographer or illustrator) makes a temporary transfer of finished art (such as a
photograph or illustration) that qualifies as a technology transfer agreement under subdivision (b)(2)(D)2. of Regulation 1540 to a

publisher for purposes of reproducing the finished art in a children’s book. The publisher makes a computer scan of the finished art and
returns the original finished art to the commercial artist. The publisher incorporates the computer scan into layouts which are used to

reproduce the finished art in the printed children’s books, which are then sold. The commercial artist is paid an advance against
royalties, and is then paid royalties based on retail sales of the children’s book. The commercial artist does not make a separate charge
for the tangible personal property leased to the publisher in accordance with subdivision (b)(2)(D)2.a. of Regulation 1540. As provided
in subdivision (b)(2)(D)2.b. of Regulation 1540, if the commercial artist has leased like property for a separate price to an unrelated third
party without also transferring an interest in the copyright, or has leased that finished art or like finished art for a separate price
satisfying the requirements of subdivision (b)(2)(D)2.a. of Regulation 1540, then tax applies to that separate price. Otherwise, tax
applies to the commercial artist’s transfer as specified in subdivision (b)(2)(D)2.c. of Regulation 1540. Except for the tax due under
subdivision (b)(2)(D)2.b. or (b)(2)(D)2.c. of Regulation 1540, no further tax is due on the royalties or the advance paid to the
commercial artist. Tax applies to the retail sales of the children’s book unless specifically exempt by statute.

G:\BTC\BTC TOPICS - 2002\21 Graphic Artists (Regs 1540, 1541, 1543)\Issue Paper\1540-1543 IP AGENDA A (1543) for PDF.doc
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AGENDA B— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1528, Photographers,
Photocopiers, Photo Finishers and X-Ray Laboratories

Action 1 — Consent Items

Agenda B, Pages 2-5.

Adopt proposed amendments for Regulation 1528 as agreed upon by
industry and staff.

Action 2 — Authorization to Publish

Recommend the publication of the proposed amendments to
Regulation 1528 as adopted in the above actions.

Operative Date: ~ None
Implementation: 30 days following OAL approval
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AGENDA B— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1528, Photographers, Photocopiers,
Photo Finishers and X-Ray Laboratories

Action Item | Staff and Industry’s Proposed Regulatory Language

Action 1 —

Consent Items
Exhibit 9 Regulation 1528. PHOTOGRAPHERS, PHOTOCOPIERS, PHOTO FINISHERS AND X-RAY LABORATORIES.

Reference: Sections 6006, 6009, 6015, and 6020, Revenue and Taxation Code.

(a) PHOTOGRAPHERS AND PHOTOCOPIERS. Tax applies to sales of photographs, whether or not
produced to the special order of the customer. Tax applies to sales of photocopies, whether or not produced to the
special order of the customer, and to charges for the making of photographs or photocopies out of materials
furnished by the customer or others. Except as provided in subdivision (b)(2), no deduction is allowable on
account of expenses such as travel time, telephone calls, rental of equipment, or salaries or wages paid to
assistants or models, whether or not such expenses are itemized in billings to customers.

Tax does not apply to sales to photographers and persons who make photocopies of tangible personal property which
becomes an ingredient or component part of photographs or photocopies sold, such as mounts, frames, sensitized paper, and
toner but does apply to sales to the photographer or producer of materials used in the process of making the photographs or
photocopies and not becoming an ingredient or component part thereof, such as chemicals, trays, films, plates, proof paper,
cameras, and copy machine drums.

See Regulation 1540, Advertising Agencies and Commercial Artists, for transfers of photographic images by commercial
artists.

(b) PHOTOCOPYING OF RECORDS.

(1) GENERAL RULES. Tax applies to sales of photocopies of records. Persons who make and sell, or obtain and sell,
photocopies of records to consumers are retailers of the photocopies whether they make the photocopies themselves, hire a
subcontractor to make the photocopies, or acquire the photocopies for resale from the person who owns or maintains the
records. Tax applies whether or not the copies are made at the business location of the retailer or at the location of the
person who owns or maintains the records. The tax applies to the entire charge for making and selling, or obtaining and
selling, photocopies, without deduction for expenses incurred in obtaining access to the records, travel time, time spent in
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AGENDA B— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1528, Photographers, Photocopiers,
Photo Finishers and X-Ray Laboratories

Action Item | Staff and Industry’s Proposed Regulatory Language

selecting the particular records desired, the field service of photocopying or microfilming the records, telephone calls, file
setup charges, basic fees, typing fees, document handling fees, or any other costs or expenses of filling the customer’s order.

(2) SERVICE TRANSACTIONS. Merely because a fee is charged in connection with the transfer of a photocopy of a
record does not mean that the transaction is a sale transaction under the Sales and Use Tax Law. Ifa person who owns or
maintains the records (recordholder) is required by law to furnish the photocopy upon tender and payment of a fee, the
transfer of the photocopies by that person is not a sale. For sales and use tax purposes, that person is the consumer of the
photocopies transferred and charges by a photocopy company to the recordholder for the photocopies are subject to tax.

(A) Medical Records. Ordinarily tax does not apply to charges made by a hospital or other health care provider
(recordholder) for photocopying of medical records. The transaction is regarded as a service transaction, and the fees are
nontaxable if the photocopies are furnished to the patient, or to someone acting on behalf of the patient, or to the patient’s
representative as provided in Health and Safety Code section 123110(b). Likewise, the fees are nontaxable if the
photocopies are furnished in response to a written authorization presented by an attorney or the attorney’s representative as
provided in Evidence Code section 1158, or if the photocopies are furnished as provided in subdivision (b)(2)(C) below.
Tax does apply, however, if the hospital or other health care provider is not required by law to furnish photocopies but
otherwise sells photocopies of records for a price. Charges made by a photocopy company directly to the requesting party
for photocopies which, by agreement with the recordholder, were made and furnished directly to the requesting party are
taxable in their entirety.

The preparation and service of a written authorization as provided in California Evidence Code Section 1158 is a nontaxable
service. The tax does not apply to separately stated charges for this service even though the written authorization is served in
connection with the performance of a contract to produce and deliver photocopies of records.

(B) Public Records. Tax does not apply to charges made by a public agency for photocopies of records furnished
pursuant to the California Public Records Act or local law, ordinance, or resolution. Persons who obtain photocopies of
public records from public agencies and sell the photocopies are making retail sales and must pay sales tax measured by their
entire charge, including reimbursement of legally required fees.

(C) Witness Fees. Copying, witness, mileage or other fees which are charged by a person who furnishes copies of
records in response to a subpoena as provided in California Evidence Code Section 1563 are not subject to tax. Separately
stated charges by a photocopy company for the reimbursement of witness fees which were paid to the recordholder are not
subject to tax. Tax does not apply to separately stated fees, made by a person who makes or acquires records for another for
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AGENDA B— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1528, Photographers, Photocopiers,
Photo Finishers and X-Ray Laboratories

Action Item |

Staff and Industry’s Proposed Regulatory Language

advancing payment of statutory witness fees. Such fees, commonly identified as “check charges”, are made to cover the cost
of providing the check, advancing moneys, and associated bookkeeping costs. When a witness fee is charged, the “check
charge” will be regarded as part of the charge for a nontaxable service and not as a part of the charge made for the tangible
personal property.

(3) PREPARATION OF SUBPOENA DUCES TECUM. The preparation and service of a subpoena duces tecum is a
nontaxable service. The tax does not apply to separately stated charges made for the service even though the subpoena is
served in connection with the performance of a contract to produce and deliver photocopies of records.

(4) TYPEWRITTEN TRANSCRIPTIONS AND INTERPRETATION OF MEDICAL RECORDS. The tax does not apply
to a separately stated charge made for providing a typewritten transcription of a medical report or an interpretation of the
contents of a medical record. However, the tax applies to the fair retail value of any photocopies produced for the customer
in connection with the nontaxable service.

(c) PHOTO FINISHERS.

(1) PRINTS AND ENLARGEMENTS. Tax applies to charges for printing pictures or making enlargements from
negatives or slides furnished by the customer.

Tax applies to sales to photo finishers of all tangible personal property used by them in printing pictures or making
enlargements except property becoming an ingredient or component part of the prints, enlargements and other items sold by
them.

(2) COLORING AND TINTING. Tax applies to charges for coloring and tinting new pictures.
Tax does not apply to sales of colors and tints to photo finishers for use by them in coloring and tinting new pictures.

(3) FILM PROCESSING.

(A) Negative Development of Customer Furnished Film. Tax does not apply to separately stated charges for the
negative development of customer furnished film. Development of film by the reverse process method is not the negative
development of film.
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AGENDA B— February 5, 2002 Business Taxes Committee Meeting
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Action Item | Staff and Industry’s Proposed Regulatory Language

Tax applies to sales of chemicals for use in such negative development whether or not the chemicals become a component
part of the negative.

(B) Other Film Processing. Tax applies to all film processing charges other than separately stated charges for the
negative development of customer furnished film. For example, tax applies to charges for development of film by the
reverse process method.

Tax applies to sales of chemicals for use in such film processing if the chemicals do not become a component part of the
processed film transferred to customers. Tax does not apply to sales of chemicals which do become a component part of
film sold to customers before use.

(d) X-RAY LABORATORIES. Producers of X-Ray films or photographs for the purpose of diagnosing medical or dental
conditions of humans, excluding such films and photographs used only for cosmetic purposes, are the consumers of
materials and supplies used in the production thereof. Thus, the tax applies to the sale of such materials and supplies to
laboratories producing X-Ray films or photographs for the purpose of such diagnoses. Whether the laboratory is a “lay
laboratory” or is operated by a physician, surgeon, dentist or hospital is immaterial. Producers of X-Ray films or
photographs for any other purpose such as use for purely cosmetic purposes, diagnosis of medical or dental conditions of
animals, inspection of metals, welds and similar purposes are retailers of the films or pictures and the tax applies to the gross
receipts from the retail sale thereof. If, however, an X-Ray laboratory contracts to furnish an X-Ray inspection service,
retaining title to and possession of the X-Ray or pictures produced, charges for the performance of such an inspection service
are not subject to tax.
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AGENDA C — February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1541, Printing and Related Arts

Action 1 — Consent Items

Agenda C, Pages 2-9.

Adopt proposed amendments to Regulation 1541 as agreed upon by
industry and staff.

Action 2 — Special Printing Aids

Subdivision (c)

Agenda C, Pages 10-26.

Adopt either:

1) Staff’s recommendation to replace the confusing terminology of
“ultimately subject to sales tax” with a clear explanation of the
application of tax in subdivision (c); OR

2) Mr. Patrick Leone’s proposal to not replace the terminology
“ultimately subject to sales tax” and leave subdivision (c)
unchanged; OR

3) If staff’s recommendation is adopted, Mr. Leone proposes that
the change be applied on a prospective basis in subdivisions

(©)2)(B) and (c)(2)(B)1.

Action 3 — Authorization to Publish

(whichever language is approved)

Recommend the publication of the proposed amendments to
Regulation 1541 as adopted in the above actions.

Operative Date:  As adopted in Action 2
Implementation: 30 days following OAL approval
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AGENDA C— February 5, 2002 Business Taxes Committee Meeting

Graphic Arts and Related Enterprises - Regulation 1541, Printing and Related Arts

Action Item

Staff and Industry’s Proposed Regulatory Language

Action 1 —
Consent Items

Regulation 1541. PRINTING AND RELATED ARTS.

Reference:[] Sections 6006-6012, Revenue and Taxation Code.
(a) DEFINITIONS.

(1) CLIP ART. Clip art is prepackaged art (including photographic images) which is not produced to the special order of the

customer and which is commercially available on CD ROM, other electronic media, or by computer program for use in digital page
layout. Images that are enlarged, reduced, or rotated are not considered “produced to the special order of the customer.”

(2) COLOR SEPARATOR. A color separator is a person who engages in the process of color separation. The process of color
separation divides a full color photographic image into four separate components, corresponding to the four primary colors used in
process color printing. The color separator may accomplish this photographically or electronically, and the products of this process

may be either a negative or Eositive film segaration ora segarated Qrinting plate.
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Graphic Arts and Related Enterprises - Regulation 1541, Printing and Related Arts

Action Item | Staff and Industry’s Proposed Regulatory Language

(3) COLOR SEPARATION WORKING PRODUCTS. Color separation working products consist of property such as photographic

film for making transparencies, masks. internegatives, interpositives, halftone negatives, composite color separation negatives,
goldenrod paper and mylar plastic used in making flats, tape used in stripping negatives into flats, developing chemicals which become

a component part of negatives and positives, proofing material and ink used in making final proofs, progressive proofs, and similar
items, which are similar in function to special printing aids as defined in subdivision (a)(12).

4) DIGITAL PRE-PRESS INSTRUCTION. Digital pre-press instruction is the creation of original information in electronic form

by combining more than one computer program into specific instructions or information necessary to prepare and link files for
electronic transmission for output to film, plate, or direct to press, which is then transferred on electronic media such as tape or
compact disc.

(5) FINISHED ART. Finished art is the final artwork used for actual reproduction by photomechanical or other processes. or used
for display. It includes electronic artwork, illustrations (e.g. drawings, diagrams, halftones, or color images), photographic images,
sculptures, paintings, and handlettering.

(6) INTERMEDIATE PRODUCTION AIDS. Intermediate production aids include items such as artwork, illustrations, photographic
images, photo engravings, and other similar materials which are used to produce special printing aids or other intermediate production
aids.

(7) MECHANICAL OR PASTE-UP. A mechanical or paste-up (also called camera-ready art or camera-ready copy) is produced by
preparing copy to make it camera-ready with all type and design elements, and then pasting the prepared copy on artboard or
illustration board in exact position along with instructions, either in the margins or on an overlay, for the platemaker.

(8) PRINT BROKER. A print broker is a person who contracts to sell printed matter, but who does not actually engage in the
printing process to produce the printed matter to be sold, instead purchasing the printed matter from a printer or from another print
broker for resale to the print broker’s customer. A person who sells printed matter for which that person did not engage in the printing
process is acting as a print broker even if that person engages in the print process for other contracts.

(9) PRINTER. A printer is a person engaged in the printing process.

(10) PRINTING PROCESS. The printing process involves activities related to the production of printed matter such as letterpress,
flexography, gravure, offset lithography, reprography, screen printing, steel-die engraving, thermography, laser printing, inkjet
printing, and photocopying.

(11) REPRODUCTION PROOF. A reproduction proof is used exclusively for reproduction. It consists of either a direct impression
of composed type forms containing type matter only or type matter combined with clip art, or a copy of that direct impression made by
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Graphic Arts and Related Enterprises - Regulation 1541, Printing and Related Arts
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any method, including the diffusion transfer method.

(12) SPECIAL PRINTING AIDS. Special printing aids are reusable manufacturing aids which are used by a printer during the
printing process and are of unique utility to a particular customer. Special printing aids include electrotypes, stereotypes,
photoengravings, silk screens, steel dies, cutting dies, lithographic plates, film, single color or multicolor separation negatives, and
flats. For purposes of this regulation, special printing aids includes items defined by subdivision (a)(6) as intermediate production aids.

(b) APPLICATION OF TAX.

(1) SALES BY PRINTERS.

tanglble personal property whether the materlals 1ncorp0rated into the printed matter are furnished by the consumer or the printer.

Unless that sale is exempt from tax, Fhe-measure-oftaxis-tax applies to the total gross receipts or sales price of the sale with no
deduction on account of: {a)the cost of the raw materials or other components;;b} labor or service costs of any step in the process of
producing, fabricating, processing, printing, or imprinting the tangible personal property:; or {e}-any other expenses or services that are
a part of the sale. Services that are a part of the sale of tangible personal property to consumers include;but-are-net-limited-te charges
for overtime, set-up, die cutting, embossing, folding (except as provided in subdivision (h){g)-below), and other binding operations.
Printers may not deduct from the gross receipts or sales price from eftheir sales of printed matter charges related to their typography
work or the cost of typography or typesetting to them, nor can they deduct the costs of special printing aids for which they are
consumers under subdivision (c)(1)(A), whether or not a separate charge is made to the customer for the special printing aids. Receipts
attributable to such costs are includable in the measure of tax.

Tax applies to a printer’s sale of special printing aids as provided in subdivision (c).

(2) PURCHASES BY PRINTERS. Printers are consumers of tangible personal property which is not sold prior to use or physically
incorporated into the article to be sold. Tax applies to the sale of such property to, or to the use of the property by, the-a printer and

also to any sale subsequent to its use by the printer. Such-property-ineludes;butisnotlimited-te;-Property ordinarily consumed by a

printer includes machinery (e.g., printing presses, cameras, eleetrenie———digital pre-press equipment, and plate makers), office
equipment, and printing aids. Printers, however, may purchase special printing aids for resale as explained in subdivision (c).
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Graphic Arts and Related Enterprises - Regulation 1541, Printing and Related Arts
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Staff and Industry’s Proposed Regulatory Language

(d) CONCEPTUAL SERVICES.

(1) When the printer makes a lump sum charge for a taxable sale of printed matter, the full lump sum charge is subject to tax with no
deduction on account of any conceptual or other services performed to produce that printed matter. When the printer itemizes its
charges for a taxable sale of printed matter, tax applies to the printer’s entire charge except as provided below.

(2) As part of its contract to produce and sell printed matter, a printer may also agree to acquire finished art for use in producing the

printed matter, and the acquisition of that finished art may involve the providing of services to convey ideas, concepts, looks, or
messages to a printer’s customer which result in a transfer, enhancement, or revision of either electronic artwork, hard copies of
electronic artwork, or copies of manually prepared artwork. If the printer states a separate charge for such services which are itemized
as “design charges.” “preliminary art,” “concept development,” or any other designation that clearly indicates that the charges are for
such services and not for finished art, they are nontaxable unless the contract of sale provides that the printer will pass to its customer
title or the right to permanent possession of the artwork in tangible form, such as on electronic media or hard copy, or permanent
possession of the artwork in tangible form is, in fact, transferred to the client. The remainder of the printer’s charge is subject to tax.

(3) If a printer separately itemizes charges for finished art that also include charges for conceptual services described in subdivision
(d)( g), it wﬂ be rebuttably presumed that 75 percent of the combined charge for the finished art and concepma_l services 1_s for tﬁe
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nontaxable services. If, however, the printer acquires the finished art and conceptual services from a commercial artist (rather than
producing the finished art itself) and the commercial artist itemizes a separate charge for conceptual services that is less than 75
percent of the commercial artist’s combined charge for conceptual services and finished art, that lesser percentage shall be applied to
the printer’s combined charge for final art and conceptual services to determine the total nontaxable charges for conceptual services.
Tax applies to the remaining portion of the combined charge for final art and conceptual services unless: 1) the printer passes title to
the final art to its customer; and 2) that transfer qualifies a technology transfer agreement under subdivision (b)(2)(D)2 of Regulation
1540, in which case tax applies to the charge for finished art in accordance with that provision. A separately itemized charge for

special printing aids is not a separately itemized charge for finished art and conceptual services, and no portion of that charge is
excluded from tax as a charge for nontaxable conceptual services.

€d)(e) COLOR SEPARATORS. The application of tax to printers as explained in this regulation subdivisiens-{b)}and-(e} also applies
to color separators. Color separators are consumers and not retailers of tangible personal property which is not sold prior to use or
physically incorporated into the article to be sold. Tax applies to the sale of such property to, or to the use of such property by, the
color separator.—_Examples of such property include;but-are-notlimited-te; filters and screens, trial proofing materials, disposable
lithographic plates, and developing chemicals which do not become incorporated into the article sold._Color separator working
products are special printing aids for purposes of this regulation, and the provisions of subdivision (c) apply to their purchase and sale.

Color separators and persons such as prrnters when actlng as color separators er—prm%ers may purchase prepert—y—sueh—as—phe%egraph*e

“color separator worklng products for resale when tltle to such property passes to the customer prior to use by the color separator or
the printer as described in subdivision (c). The term “color separator working products” or “special printing aids” on a resale

certificate shall be sufficient to cover all such products.

Charges for alterations of film work for $100 or less shall be considered charges for restoring property to its original condition and not
subject to tax. Charges greater than $100 shall be considered charges for fabrication labor and subject to tax.

(e)f) COMPOSED TYPE.

(1) IN GENERAL. Tax does not apply to the fabrication or transfer by a typographer or typesetter of composed type, or
reproduction proofs of such composed type to printers to use in the preparation of printed matter. The composition of type is the
performance of a service, and tax does not apply to charges for such service, unless that service is a part of the sale of printed matter.
Tax applies to the gross receipts from the sale of printed matter without any deduction for the charge for typography. Tax applies See

subdiviston{e)3)-below-for-the-applicationoftaxto charges for transfers of composed type combined with artwork as provided in
subdivision (f)(3).
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Typographers and typesetters are the consumers and not retailers of materials, such as typesetting machinery, metal forms, galleys,
proofing paper, and cleaners which are used in the performance of their service and are consumers of materials transferred to their
customers incidental to the performance of nontaxable typography or typesetting services, such as clip art that is combined with text on
the same page.

Composed type includes type together with lined borders and plain, straight, fancy, or curved lines. Composed type also includes
charts, tables, graphs, and similar methods of providing information.

(2) PHOTOCOMPOSITION (INCLUDING PHOTOTYPESETTING AND COMPUTER TYPESETTING). Tax does not apply to
the composing of type regardless of whether the type is composed by means of such simplified methods as standard typewriter,
desktop publishing, Varityper or Justowriter; by means of photolettering or headlining machines; or by means of a photocomposition
(including computer photocomposition) method. Tax does not apply to the transfer, whether temporary or permanent, of the direct
product of the type composition service or copy thereof (e.g., typeset matter direct from the typesetting machine ready to be cut and
pasted up for reproduction or computer generated type), if that product contains text only or text combined with clip art, whether that
product is a paper or film (negative or positive) product, provided the product or copy is to be used exclusively for reproduction.

The transfer of camera-ready copy containing text only or text and clip art in the form of a paste-up, mechanical, or assembly, or a
camera-ready reproduction of such, is the transfer of composed type and the charge made by the typographer or typesetter to his or her
customer is not subject to tax. Tax does not apply to the transfer of a direct photoreproduction of type composed by means of a
photolettering or headlining machine or other similar device.

Camera-ready copy which is produced through the use of desktop publishing software and a personal computer is nontaxable
composed type provided it does not contain artwork other than clip art.

Transfers of plates and mats for use in the printing process which are produced using composed type are subject to tax, and tax applies
to the entire charge made to the customer including any portion of the charge attributable to the type composition service, whether that
charge is separately stated or not. Transfers of engraved printing plates and duplicate plates such as electrotypes, plastic plates, rubber
plates, and other plates used in letterpress printing are subject to tax. Similarly, transfers of exposed presensitized, wipe-on, deep-etch,
bi-metal and other plates used in offset lithography or of exposed plates produced by a photo-direct method, do not qualify as transfers
of reproduction proofs of composed type and are subject to tax. A transfer of gelatin coated film to be transferred to fine mesh silk in
the silk-screening process is subject to tax.

(3) ARTWORK. Artwork, other than clip art combined with composed type on the same page, is not composed type. The term

“artwork” includes;butis-nettmited-to; illustrations (e.g., drawings, diagrams, halftones, or color images), photographic images,
drawings, paintings, handlettering, and computer generated artwork. If the basis for billing is on a per page basis, the charge for any
page with artwork is subject to sales tax and the charge for any page with only text, or text and clip art, is not subject to tax. If the
basis for billing is lump sum, the ratio of pages containing artwork to the total number of pages, applied to the lump sum charge,
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represents the retail seling-sale price of the artwork and is subject to tax, but in no event shall the retail selingsale price of the artwork
be less than the seling-sale price of the artwork, or its components, to the typographer.

However, if-theratio-computed-abeve-is10%-orless_ten percent or fewer of the pages contain artwork, the true object of the sale shall
be deemed to be a sale of typography services with an incidental transfer of artwork, and the typographer is the consumer of the-that

artwork. Tax applies to the selling-sale price of the artwork, or its components, to the typographer. Tax does not apply to the sale of
the typography service as explained ine}H subdivision (f)(1).

(4) REPRODUCTION RIGHTS. Notwithstanding subdivision (f)(3), if the transfer of artwork qualifies as a technology transfer
agreement under subdivision (b)(2)(D)2. of Regulation 1540, tax applies to the transfer of the artwork in accordance with that

provision.

pre-press instruction is a custom computer program as-defined-under section 6010.9 of the Revenue and Taxation Code, the sale of
which and-is not subject to tax, provided-i the eleetrenie-er-digital pre-press instruction is prepared to the special order of the
purchasereustomer. The-electronie-er-dDigital pre-press instruction shall not, however, be regarded as a custom computer program if it
is a “canned” or prewritten computer program which is held or existing for general or repeated sale or lease, even if the eleetronic-or
digital pre-press instruction was initially developed on a custom basis or for in-house use. The sale of such canned or prewritten digital
pre-press instruction in tangible form is a sale of tangible personal property, the retail sale of which is subject to tax.

@(h) MAILING. Tax does not apply to charges for postage or for addressing for the purpose of mailing (by hand or by mechanical
means), folding for the purpose of mailing, enclosing, sealing, preparing for mailing, or mailing letters or other printed matters,
provided such charges are stated separately on invoices and in the accounting records. Tax applies, however, to charges for envelopes.

@) SIGNS, SHOW CARDS, AND POSTERS. Tax applies to retail sales of signs, show cards, and posters, and to charges for
painting signs, show cards, and posters, whether the materials are furnished by the painter or by the customer.

Tax does not apply to charges for painting or lettering on real property. The painter or letterer is the consumer of the materials used in
such work, and tax applies with respect to the sale of such property to, or the use of such property by, the painter or letterer-hiss.
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by Staff

Regulatory Language Proposed
by Patrick Leone (Alternative 6)

Action 2 -

Special
Printing Aids

Regulation 1541. PRINTING AND
RELATED ARTS.

(¢) SPECIAL PRINTING AIDS. In

Regulation 1541. PRINTING AND
RELATED ARTS.

Regulation 1541. PRINTING AND
RELATED ARTS.

(c) SPECIAL PRINTING AIDS. In

General. In recognition of the unique

General. In recognition of the unique

utility that special printing aids have to the

utility that special printing aids have to the

sale of printed material, and the need to

sale of printed material, and the need to

avoid burdening businesses with

avoid burdening businesses with

unnecessary _paperwork, the following

unnecessary __paperwork, the following

presumptions shall apply.

(1) With respect to sales of printed
material ultimately subject to sales tax, or
sales to the U. S. Government, it shall be
presumed that the selling price of the
printed material includes the selling price
of the special printing aids and that title
passed to the customer, irrespective of
whether or not the printer separately
itemizes the special printing aids. It shall
be further presumed that the printer, or
other reseller, discussed in the following
paragraph, made no use of the special
printing aids prior to their sale.
Accordingly the printer may purchase the
special printing aids for resale.

“Ultimately subject to sales tax,” means
either the printer's sale of the printed
material and special printing aids is subject
to sales tax or is an exempt sale to the U. S.
Government, or if the printer’s sale of the

presumptions shall apply.

(1) With respect to sales of printed
material ultimately subject to sales tax, or
sales to the U. S. Government, it shall be
presumed that the selling price of the
printed material includes the selling price
of the special printing aids and that title
passed to the customer, irrespective of
whether or not the printer separately
itemizes the special printing aids. It shall
be further presumed that the printer, or
other reseller, discussed in the following
paragraph, made no use of the special
printing aids prior to their sale.
Accordingly the printer may purchase the
special printing aids for resale.

“Ultimately subject to sales tax,” means
either the printer's sale of the printed
material and special printing aids is subject
to sales tax or is an exempt sale to the U. S.
Government, or if the printer’s sale of the
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printed material is for resale, a subsequent | printed-materialisforresale;asubsequent | printed material is for resale, a subsequent
sale of the printed material and special salc-of the-printed-material-and-special sale of the printed material and special
printing aids is subject to California sales printing-aids-is-subjcet-to-California-sales printing aids is subject to California sales
tax or is an exempt sale to the U. S. tax-or-isan-exemptsaleto-the U-—S- tax or is an exempt sale to the U. S.

Government.

When the printer’s sale of printed material

Government.

When the printer’s sale of printed material

is a sale for resale, as described in the

is a sale for resale, as described in the

above paragraph, unless the printer timely

above paragraph, unless the printer timely

takes a valid resale certificate in good faith

takes a valid resale certificate in good faith

that states the special printing aids are to be

that states the special printing aids are to be

purchased for resale, tax is due on the

purchased for resale, tax is due on the

selling price of the special printing aids

selling price of the special printing aids

whether or not the selling price is

whether or not the selling price is

separately itemized. The selling price of

separately itemized. The selling price of

the special printing aids is deemed to be the

the special printing aids is deemed to be the

sales price of the special printing aids, or

sales price of the special printing aids, or

their components, to the printer regardless

their components, to the printer regardless

of the amount of the separately stated

of the amount of the separately stated

charge, if any, for the special printing aid.

charge, if any, for the special printing aid.

The printer need not separately charge sales

The printer need not separately charge sales

tax reimbursement to their customer and if

tax reimbursement to their customer and if

the printer has paid sales or use tax on the

the printer has paid sales or use tax on the

selling price of the special printing aids or

selling price of the special printing aids or

their components to the printer, no

their components to the printer, no

additional tax is due.

The term “‘special printing aids” on a resale

additional tax is due.

The term “‘special printing aids” on a resale

certificate shall be sufficient to cover all

certificate shall be sufficient to cover all

special printing aids as defined in

special printing aids as defined in

subdivision (a)(1).

(2) If a printer does not wish to sell
special printing aids in connection with the
sale of printed material ultimately subject
to sales tax or sold to the U. S.

subdivision (a)(1).

(2) If a printer does not wish to sell
special printing aids in connection with the
sale of printed material ultimately subject
to sales tax or sold to the U. S.
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Government, described in (c)(1) above, the
following statement should be included on
the sales invoice: “The selling price of the
printed material does not include the
transfer of title to the special printing aids.”
The printer would then be the owner and
consumer of the special printing aids. Tax
would apply to both the retail sale of the
printed material and the cost to the printer
of the special printing aids.

(3) With respect to all other sales of

Government, described in (c)(1) above, the
following statement should be included on
the sales invoice: “The selling price of the
printed material does not include the
transfer of title to the special printing aids.
The printer would then be the owner and
consumer of the special printing aids. Tax
would apply to both the retail sale of the
printed material and the cost to the printer
of the special printing aids.

(3)  With respect to all other sales of

2

printed material, as for example, sales in

printed material, as for example, sales in

interstate _commerce, sales of exempt

interstate _commerce, sales of exempt

newspapers _or periodicals, or sales of

newspapers _or periodicals, or sales of

exempt printed sales messages, it shall also

be presumed that the selling price of the

exempt printed sales messages, it shall also
be presumed that the selling price of the

printed material includes the selling price

printed material includes the selling price

of the special printing aids and that title

of the special printing aids and that title

passed to the customer irrespective of

passed to the customer irrespective of

whether or not the printer separately

whether or not the printer separately

itemizes the special printing aids. It shall

itemizes the special printing aids. It shall

be further presumed that the printer made

be further presumed that the printer made

no use of the special printing aids prior to

no use of the special printing aids prior to

their sale. Sales tax is due on the selling

their sale. Sales tax is due on the selling

price of the special printing aids whether or

price of the special printing aids whether or

not the selling price of the special printing

not the selling price of the special printing

aids is separately stated. The selling price

aids is separately stated. The selling price

of the special printing aids is deemed to be

of the special printing aids is deemed to be

the sales price of the special printing aids,

the sales price of the special printing aids,

or their components, to the printer

or their components, to the printer

regardless of the amount of the separately

regardless of the amount of the separately

stated charge, if any, for the special printing

stated charge, if any, for the special printing

aid.

The printer need not separately charge sales
tax reimbursement to their customer and if

aid.

The printer need not separately charge sales
tax reimbursement to their customer and if
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the printer has paid sales or use tax on the theprinter-has-patd-sales-orusetax-on-the the printer has paid sales or use tax on the
selling price of the special printing aids or sclling pricc-of the-speetal-printing-aids-or selling price of the special printing aids or
their components to the printer, no their-components-to-the-printer,no their components to the printer, no
additional tax is due. additional-tax-is-duae: additional tax is due.

However, sales tax is not due on the selling

However, sales tax is not due on the selling

price of the special printing aids discussed

price of the special printing aids discussed

in (¢)(3) if the printer timely takes a valid

in (¢)(3) if the printer timely takes a valid

resale certificate in good faith that states the

resale certificate in good faith that states the

special printing aids are to be purchased for

special printing aids are to be purchased for

resale. The term “special printing aids” on

resale. The term “special printing aids” on

a resale certificate shall be sufficient to

a resale certificate shall be sufficient to

cover all special printing aids as defined in

cover all special printing aids as defined in

subdivision (a)(1).

Persons issuing resale certificates for

subdivision (a)(1).

Persons issuing resale certificates for

special printing aids as discussed in (¢)(3)

special printing aids as discussed in (c)(3)

are then liable for the tax on their selling

are then liable for the tax on their selling

price _of the special printing aids

price _of the special printing aids

irrespective _of whether or not the printer

irrespective of whether or not the printer

separately itemized the printing aids to the

separately itemized the printing aids to the

person_issuing the resale certificate and

person_issuing the resale certificate and

notwithstanding that the printed material is

notwithstanding that the printed material is

exempt from tax as for example, a sale in
interstate _commerce, a sale of exempt

exempt from tax as for example, a sale in
interstate _commerce, a sale of exempt

newspapers or periodicals or a sale of

newspapers or periodicals or a sale of

exempt printed sales messages. In no event

exempt printed sales messages. In no event

shall the selling price of the special printing

shall the selling price of the special printing

aids be less than the selling price of the

aids be less than the selling price of the

special printing aids, or their components,

special printing aids, or their components,

to the printer.

If the printer’s sale includes both a sale of

printed material ultimately subject to sales

tax, as described in (c)(1) above, and a sale
of printed material as described in (c)(3)

to the printer.

If the printer’s sale includes both a sale of

printed material ultimately subject to sales

tax, as described in (c)(1) above, and a sale
of printed material as described in (¢)(3)
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(“split sale™), tax is due on the selling price
of the special printing aids. Absent a
separate itemization, as long as tax is
reported on an amount equal to at least the
selling price of the special printing aids or
their components to the printer, no further
tax will be due on the selling price of the
special printing aids.

(4) If a printer does not wish to sell

(“split sale™), tax is due on the selling price
of the special printing aids. Absent a
separate itemization, as long as tax is
reported on an amount equal to at least the
selling price of the special printing aids or
their components to the printer, no further
tax will be due on the selling price of the
special printing aids.

(4) If a printer does not wish to sell

special printing aids in connection with all

special printing aids in connection with all

other sales of printed material, as discussed

other sales of printed material, as discussed

in (c)(3) above, the following statement

in (c)(3) above, the following statement

should be included on the sales invoice:

should be included on the sales invoice:

"The selling price of the printed material

"The selling price of the printed material

does not include the transfer of title to the

does not include the transfer of title to the

special printing aids." The printer would

special printing aids." The printer would

then be the owner and consumer of the

then be the owner and consumer of the

special printing aids. Tax would apply to

special printing aids. Tax would apply to

the cost to the printer of the special printing

the cost to the printer of the special printing

aids.

(5) No other proof shall be required with

aids.

(5) No other proof shall be required with

respect to passage of title on special

respect to passage of title on special

printing aids.

(c) SPECIAL PRINTING AIDS. In

printing aids.

(c) SPECIAL PRINTING AIDS. In

recognition of the unique utility that special

recognition of the unique utility that special

printing aids have to the production of

printing aids have to the production of

printed matter, the practices of the industry,

printed matter, the practices of the industry,

and the need to avoid burdening businesses

and the need to avoid burdening businesses

with unnecessary paperwork, the

with unnecessary paperwork, the

presumptions and rules set forth in this

presumptions and rules set forth in this

subdivision apply to a printer’s purchase

subdivision apply to a printer’s purchase

and sale of special printing aids used to

and sale of special printing aids used to

produce printed matter sold by the Erinter.

produce printed matter sold by the Erinter.
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(@)) PRINTER’S PURCHASE OF

1) PRINTER’S PURCHASE OF

SPECIAL PRINTING AIDS.

(A) When a printer who uses special

SPECIAL PRINTING AIDS.

(A) When a printer who uses special

printing aids to produce printed matter does

printing aids to produce printed matter does

not wish to sell those special printing aids

not wish to sell those special printing aids

in connection with the printer’s sale of the

in connection with the printer’s sale of the

printed matter so produced. the printer shall

printed matter so produced, the printer shall

include the following or substantially

include the following or substantially

similar statement in the contract or the sales

similar statement in the contract or the sales

invoice: “Special printing aids are not being

invoice: “Special printing aids are not being

sold to the customer as part of the sale of

sold to the customer as part of the sale of

the printed matter, and the selling price of

the printed matter, and the selling price of

the printed matter does not include the

the printed matter does not include the

transfer of title to the special printing aids.”

transfer of title to the special printing aids.”

When this statement, or a substantially

When this statement, or a substantially

similar statement, is included in the
contract or sales invoice, the printer retains

similar _statement, is included in the
contract or sales invoice, the printer retains

title to the special printing aids and is the

title to the special printing aids and is the

consumer _thereof, without regard to

consumer _thereof, without regard to

whether the printer separately itemizes a

whether the printer separately itemizes a

charge for the special printing aids.

charge for the special printing aids.

Accordingly, the printer may not issue a

Accordingly, the printer may not issue a

resale certificate to purchase such special

resale certificate to purchase such special

printing_aids for resale, and tax applies to

printing_aids for resale, and tax applies to

the cost to the printer of those special

the cost to the printer of those special

printing aids.

(B)  Unless the printer includes a

printing aids.

(B) Unless the printer includes a

statement in the contract or sales invoice

statement in the contract or sales invoice

retaining title to the special printing aids, as

retaining title to the special printing aids, as

described in subdivision (c)(1)(A), it shall

described in subdivision (c)(1)(A), it shall

be irrebuttably presumed that the printer

be irrebuttably presumed that the printer

resold to the customer the special printing

resold to the customer the special printing

a_ids purchased or produced by the printer

a_ids purchased or produced by the Qrinter
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for use on the customer’s job, prior to any

for use on the customer’s job, prior to any

use, along with the printed matter produced

use, along with the printed matter produced

with the special printing aids, without

with the special printing aids, without

regard to whether the printer separately

regard to whether the printer separately

itemizes a charge for the special printing

itemizes a charge for the special printing

aids. Accordingly, unless the printer

aids. Accordingly, unless the printer

includes a statement in the contract or sales

includes a statement in the contract or sales

invoice retaining title, the printer may issue
a resale certificate when purchasing such

invoice retaining title, the printer may issue
a resale certificate when purchasing such

special printing aids or their components.

special printing aids or their components.

If the vendor of the special printing aids to

If the vendor of the special printing aids to

the printer does not take a valid and timely

the printer does not take a valid and timely

resale certificate from the printer stating

resale certificate from the printer stating

that the special printing aids are for resale,

that the special printing aids are for resale,

the vendor has the burden of showing that

the vendor has the burden of showing that

the printer actually resold the special

the printer actually resold the special

printing aids prior to use as provided in this

printing aids prior to use as provided in this

subdivision.

(2) PRINTER’S SALE OF SPECIAL

subdivision.

(2) PRINTER’S SALE OF SPECIAL

PRINTING AIDS. When the printer is

PRINTING AIDS. When the printer is

regarded as purchasing the special printing

regarded as purchasing the special printing

aids for resale under subdivision (¢)(1)(B),

aids for resale under subdivision (¢)(1)(B),

the following rules apply to determine the

the following rules apply to determine the

application of tax to the printer’s sale of

application of tax to the printer’s sale of

those special printing aids along with the

those special printing aids along with the

printed matter produced with the special

printed matter produced with the special

printing aids.

(A) Retail Sales of Special Printing

printing aids.

(A) Retail Sales of Special Printing

Aids.

1. Sales to the United States

Aids.

1. Sales to the United States

Government. When a printer makes a retail

Government. When a printer makes a retail

sale of special printing aids along with the

sale of special printing aids along with the

printed matter produced with those specizil

printed matter produced with those speci:i
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printing aids to the United States

printing aids to the United States

Government, the sale of the printed matter

Government, the sale of the printed matter

and the special printing aids to the United

and the special printing aids to the United

States Government is exempt from tax as

States Government is exempt from tax as

provided in Regulation 1614.

2.  With nontaxable sale of printed

provided in Regulation 1614.

2.  With nontaxable sale of printed

matter. When a printer makes a retail sale

matter. When a printer makes a retail sale

of special printing aids to anyone other than

of special printing aids to anyone other than

the United States Government along with a

the United States Government along with a

nontaxable sale of printed matter (such as

nontaxable sale of printed matter (such as

an exempt sale in interstate commerce, an

an exempt sale in interstate commerce, an

exempt sale of qualifying newspapers,

exempt sale of qualifying newspapers,

periodicals, or printed sales messages, or a

periodicals, or printed sales messages, or a

nontaxable sale for resale), the printer’s

nontaxable sale for resale), the printer’s

sale of the special printing aids is subject to

sale of the special printing aids is subject to

sales tax. The printer’s taxable gross

sales tax. The printer’s taxable gross

receipts or sales price from the sale of the

receipts or sales price from the sale of the

special printing aids is deemed to be the

special printing aids is deemed to be the

sale price of the special printing aids, or

sale price of the special printing aids, or

their components, to the printer without

their components, to the printer without

regard to whether the printer separately

regard to whether the printer separately

states a charge for the special printing aids

states a charge for the special printing aids

or, if the printer does so, without regard to

or, if the printer does so, without regard to

the amount of that separately stated charge,

the amount of that separately stated charge,

and tax is due measured by that sale price.

and tax is due measured by that sale price.

If the printer has paid California sales tax

If the printer has paid California sales tax

reimbursement or use tax on the sale price

reimbursement or use tax on the sale price

of the special printing aids or their

of the special printing aids or their

components to the printer, no additional tax

components to the printer, no additional tax

is due.

3. With taxable sale of printed matter.

is due.

3. With taxable sale of printed matter.

When a printer makes a retail sale of

When a printer makes a retail sale of

special Drinting aids along with the taxable

sgecial Erinting aids along with the taxable
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retail sale of printed matter, tax applies to

retail sale of printed matter, tax applies to

the entire charge for the printed matter and

the entire charge for the printed matter and

special printing aids, without regard to
whether the charge for the special printing

special printing aids, without regard to
whether the charge for the special printing

aids is separately stated. If the printer does

aids is separately stated. If the printer does

not make a separate charge for the special

not make a separate charge for the special

printing aids, the charge for the printed
matter is deemed to include the taxable
charge for the special printing aids, and no

printing aids, the charge for the printed
matter is deemed to include the taxable
charge for the special printing aids, and no

further tax is due on account of the sale of

further tax is due on account of the sale of

those special printing aids.

(B) Nontaxable Sales of Special
Printing Aids for Resale. A person
purchasing printed matter for resale may

those special printing aids.

(B) Nontaxable Sales of Special
Printing Aids for Resale. A person
purchasing printed matter for resale may

also purchase the special printing aids used

also purchase the special printing aids used

to produce the printed matter for resale if

to produce the printed matter for resale if

that person will, in fact, resell the special

that person will, in fact, resell the special

printing aids prior to any use. A printer
will not be regarded as selling special
printing aids for resale unless: 1) the printer

printing aids prior to any use. A printer
will not be regarded as selling special
printing aids for resale unless: 1) operative

separately states the sale price of the special

October 1, 2002, the printer separately

printing aids in an amount not less than the

states the sale price of the special printing

sale price of the special printing aids, or
their components, to the printer; and 2) the

aids in an amount not less than the sale
price of the special printing aids, or their

printer accepts a timely and valid resale
certificate in good faith from the printer’s

components, to the printer; and 2) the
printer accepts a timely and valid resale

customer stating that the special printing

certificate in good faith from the printer’s

aids are purchased for resale. The term
“special printing aids” on a resale
certificate shall be sufficient to cover all

customer stating that the special printing
aids are purchased for resale. The term
“special printing aids” on a resale

special printing aids as defined in
subdivision (a)(12), and a printer accepting

certificate shall be sufficient to cover all
special printing aids as defined in

such a resale certificate in good faith will

subdivision (a)(12), and a printer accepting

be regarded as selling the special printing

such a resale certificate in good faith will

a_ids for resa_le provided the Erinter includes

be regarded as selling the sgecial Qrinting
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the required separately stated price for
them. Otherwise, the printer will be
regarded as selling the special printing aids

aids for resale provided the printer includes
the required separately stated price for
them. Otherwise, the printer will be

at retail, and will owe tax on that retail sale

regarded as selling the special printing aids

accordingly. A printer might sell special
printing aids for resale along with printed

matter under circumstances where the sale

at retail, and will owe tax on that retail sale

accordingly. A printer might sell special
printing aids for resale along with printed

of the printed matter is for resale and also

matter under circumstances where the sale

qualifies for exemption, such as a sale in

of the printed matter is for resale and also

interstate commerce where the purchaser

qualifies for exemption, such as a sale in

will then resell the printed matter prior to

interstate commerce where the purchaser

use. However, since a purchaser of special

will then resell the printed matter prior to

printing aids from a printer would not be

use. However, since a purchaser of special

regarded as purchasing them for resale
unless reselling them as part of the sale of

printing aids from a printer would not be
regarded as purchasing them for resale

the printed matter produced with those
special printing aids, a printer claiming its
sale of special printing aids is for resale
should take a resale certificate for its sale of

unless reselling them as part of the sale of
the printed matter produced with those

special printing aids, a printer claiming its
sale of special printing aids is for resale

the printed matter as well, even if the sale

should take a resale certificate for its sale of

of that printed matter would also qualify for

the printed matter as well, even if the sale

exemption.

1. Sales of printed matter to multiple

of that printed matter would also qualify for
exemption.

1. Sales of printed matter to multiple

purchasers. A person is not purchasing
special printing aids for resale when title to

purchasers. Operative October 1, 2002, A
a person is not purchasing special printing

the special printing aids does not pass to

aids for resale when title to the special

that person’s customer prior to any use. If

printing aids does not pass to that person’s

that person’s customer does not obtain the

customer prior to any use. If that person’s

right to exercise dominion and control over

customer does not obtain the right to

the special printing aids, the person will not

exercise dominion and control over the

be selling the special printing aids to its
customer and cannot purchase the special

special printing aids, the person will not be
selling the special printing aids to its

printing aids for resale. A person does not

customer and cannot purchase the special

purchase sgecial Qrinting aids for resale

printing aids for resale. A person does not
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when the printed matter produced with
those special printing aids is sold to several

purchase special printing aids for resale
when the printed matter produced with

purchasers. For example, a person
purchasing newspapers for individual sale
cannot purchase special printing aids for

those special printing aids is sold to several

purchasers. For example, a person
purchasing newspapers for individual sale

resale because the individual purchasers of

cannot purchase special printing aids for

the newspaper are not also purchasing the

resale because the individual purchasers of

special printing aids. A person purchasing

the newspaper are not also purchasing the

posters for sale to the general public is not

special printing aids. A person purchasing

purchasing special printing aids for resale

posters for sale to the general public is not

to the general public. A person purchasing

purchasing special printing aids for resale

printed cartons to pack items for individual

to the general public. A person purchasing

sale is not purchasing the special printing

printed cartons to pack items for individual

aids used to produce the cartons for resale

sale is not purchasing the special printing

to the ultimate purchasers of the contents of

aids used to produce the cartons for resale

the carton. In addition to the fact that the

to the ultimate purchasers of the contents of

multiple purchasers in each of these cases

the carton. In addition to the fact that the

could not at any time be regarded as
purchasing the special printing aids, the
retail purchaser of the end product is not

multiple purchasers in each of these cases
could not at any time be regarded as
purchasing the special printing aids, the

known at the time the special printing aids

retail purchaser of the end product is not

are used, meaning that the special printing

known at the time the special printing aids

aids could not in any event be resold to
those purchasers prior to use.

2. Existing obligation to resell special

are used, meaning that the special printing
aids could not in any event be resold to
those purchasers prior to use.

2. Existing obligation to resell special

printing aids. A person cannot purchase

printing aids. A person cannot purchase

special printing aids for resale when that

special printing aids for resale when that

person does not have an existing obligation

person does not have an existing obligation

to resell those particular special printing
aids since, if the purchaser does not have

to resell those particular special printing
aids since, if the purchaser does not have

such an existing obligation to resell the
special printing aids, the printer will use
them on the purchaser’s behalf before they

such an existing obligation to resell the
special printing aids, the printer will use
them on the purchaser’s behalf before they

could be resold by tﬁe purckﬁser. A_n

could be resold by the Burchaser. An
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existing obligation may be represented by a

existing obligation may be represented by a

purchase order, invoice, or other existing

purchase order, invoice, or other existing

agreement, whether oral or in writing. If

agreement, whether oral or in writing. If

the existing obligation is an oral agreement,

the existing obligation is an oral agreement,

the person purchasing the special printing

the person purchasing the special printing

aids for resale must have some means to

aids for resale must have some means to

establish that the agreement was in
existence no later than the time the special

establish that the agreement was in
existence no later than the time the special

printing aids were used in the printing
process.

(C) Split Sales. A printer may use
special printing aids to produce printed
matter where a portion of the sale is taxable

printing aids were used in the printing
process.

(C) Split Sales. A printer may use
special printing aids to produce printed
matter where a portion of the sale is taxable

and a portion of the sale is not taxable, such

and a portion of the sale is not taxable, such

as the sale of printed sales messages some

as the sale of printed sales messages some

of which are delivered as required for
exemption by Regulation 1541.5 and some

of which are delivered as required for
exemption by Regulation 1541.5 and some

of which are delivered directly to the
purchaser. If a printer makes a sale of
printed matter where a portion of the sale is

of which are delivered directly to the
purchaser. If a printer makes a sale of
printed matter where a portion of the sale is

taxable and a portion is not taxable along

taxable and a portion is not taxable along

with a retail sale of the special printing aids

with a retail sale of the special printing aids

used to produce that printed matter, tax is

used to produce that printed matter, tax is

due on the full sale price of the special
printing aids. If the printer separately states

due on the full sale price of the special
printing aids. If the printer separately states

a charge for the special printing aids in an

a charge for the special printing aids in an

amount not less than the sale price of the

amount not less than the sale price of the

special printing aids or their components to

special printing aids or their components to

the printer, tax applies to that separate
charge. In the absence of such a separate

the printer, tax applies to that separate
charge. In the absence of such a separate

charge, the taxable portion of the sale of

charge, the taxable portion of the sale of

printed matter will be regarded as including

printed matter will be regarded as including

the sale of the special printing aids
provided that the measure of tax on that
sale is at lea_st equal to the sale price of the

the sale of the special printing aids
provided that the measure of tax on that

sale is at lea_st equal to the sale price of the
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special printing aids or their components to

special printing aids or their components to

the printer. If so, no further tax is due for

the printer. If so, no further tax is due for

the printer’s sale of the special printing
aids. If the measure of tax on the sale of

the printer’s sale of the special printing
aids. If the measure of tax on the sale of

the printed matter is less than the sale price

the printed matter is less than the sale price

of the special printing aids or their
components to the printer, then the printer

of the special printing aids or their
components to the printer, then the printer

owes tax on the difference.

(3) PURCHASES AND SALES OF

owes tax on the difference.

(3) PURCHASES AND SALES OF

SPECIAL PRINTING AIDS BY PRINT

SPECIAL PRINTING AIDS BY PRINT

BROKERS.

(A) Print _Broker’s Purchase of

BROKERS.

(A) Print _Broker’s Purchase of

Special Printing Aids for Resale. A

Special Printing Aids for Resale. A

person who purchases special printing aids

person who purchases special printing aids

for resale with printed matter but who will

for resale with printed matter but who will

not itself use those special printing aids in

not itself use those special printing aids in

the printing process is a print broker for

the printing process is a print broker for

that purchase and resale. A print broker

that purchase and resale. A print broker

who will acquire title to special printing

who will acquire title to special printing

aids from a printer or other print broker will

aids from a printer or other print broker will

be irrebuttably presumed to have resold the

be irrebuttably presumed to have resold the

special printing aids to the customer, prior

special printing aids to the customer, prior

to _any use, along with the printed matter

to _any use, along with the printed matter

produced with the special printing aids

produced with the special printing aids

provided the print broker has, at the time of

provided the print broker has, at the time of

acquisition of the special printing aids, an

acquisition of the special printing aids, an

existing obligation with a customer for the

existing obligation with a customer for the

sale of printed matter and the print broker

sale of printed matter and the print broker

does not include a statement in the contract

does not include a statement in the contract

or sales invoice retaining title to the special

or sales invoice retaining title to the special

printing aids, as described in subdivision

printing aids, as described in subdivision

(c)(1)(A). Accordingly, unless the print

(c)(1)(A). Accordingly, unless the print

broker includes a statement in the contract

broker includes a statement in the contract

or sales invoice retaining titlea the Qrint

or sales invoice retaining titlea the Qrint
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AGENDA C— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1541, Printing and Related Arts

Action Item

Current Regulatory Language

Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by Patrick Leone (Alternative 6)

broker may purchase such special printing

broker may purchase such special printing

aids for resale pursuant to its existing

aids for resale pursuant to its existing

obligation and issue a resale certificate for

obligation and issue a resale certificate for

both the special printing aids and the

both the special printing aids and the

printed matter. However, without regard to

printed matter. However, without regard to

the taking of a resale certificate, a printer or

print broker is regarded as making a retail
sale of the special printing aids, and not a

the taking of a resale certificate, a printer or

print broker is regarded as making a retail
sale of the special printing aids, and not a

sale for resale, unless the printer or print

sale for resale, unless the printer or print

broker separately states the charge for those

broker separately states the charge for those

special printing aids, which charge cannot

special printing aids, which charge cannot

be less than the sale price of such printing

be less than the sale price of such printing

aids, or their components, to the printer.

(B) Print Broker Issuing Resale
Certificate. A print broker who issues a

aids, or their components, to the printer.

(B) Print Broker Issuing Resale
Certificate. A print broker who issues a

resale certificate for the purchase of special

resale certificate for the purchase of special

printing aids is liable for tax on the print

printing aids is liable for tax on the print

broker’s sale price of the special printing

broker’s sale price of the special printing

aids, even if the print broker’s sale of the

aids, even if the print broker’s sale of the

printed material produced with the special

printed material produced with the special

printing aids is not subject to tax (such as

printing aids is not subject to tax (such as

an exempt sale in interstate commerce, an

an exempt sale in interstate commerce, an

exempt sale of qualifying newspapers,
periodicals, or printed sales messages, or a

exempt sale of qualifying newspapers,
periodicals, or printed sales messages, or a

nontaxable sale for resale), unless the print

nontaxable sale for resale), unless the print

broker sells the special printing aids to the

broker sells the special printing aids to the

United States Government or to another
print broker who issues a timely and valid

United States Government or to another
print broker who issues a timely and valid

resale certificate in good faith as provided

resale certificate in good faith as provided

in this subdivision (c).

(C) __Print Broker’s Retail Sales of

in this subdivision (c).

(C) __Print_Broker’s Retail Sales of

Special Printing Aids.

1. Sa_les to tﬁe Ugted States

Special Printing Aids.

1. Sa_les to tﬁe Un_ited States

9z Jo ¢ abed
9 epuaby

/¥0-10 Jequinp Jaded anss| |ew.o



AGENDA C— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1541, Printing and Related Arts

Action Item

Current Regulatory Language

Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by Patrick Leone (Alternative 6)

Government.  When a print broker who

Government.  When a print broker who

purchases special printing aids under a

purchases special printing aids under a

resale certificate sells those special printing

resale certificate sells those special printing

aids along with the printed matter produced

aids along with the printed matter produced

with those special printing aids to the

with those special printing aids to the

United States Government, the sale of the

United States Government, the sale of the

special printing aids to the United States

special printing aids to the United States

Government is exempt from tax as

Government is exempt from tax as

provided in Regulation 1614.

2.  With nontaxable sale of printed

provided in Regulation 1614.

2.  With nontaxable sale of printed

matter. When a print broker who purchases

matter. When a print broker who purchases

special _printing aids under a resale

special _printing aids under a resale

certificate_makes a retail sale of special

certificate_makes a retail sale of special

printing aids to anyone other than the

printing aids to anyone other than the

United States Government along with a sale

United States Government along with a sale

of printed matter that is not taxable (such as

of printed matter that is not taxable (such as

an exempt sale in interstate commerce, an

an exempt sale in interstate commerce, an

exempt sale of qualifying newspapers,

exempt sale of qualifying newspapers,

periodicals, or printed sales messages, or a

periodicals, or printed sales messages, or a

nontaxable sale for resale), that sale of the

nontaxable sale for resale), that sale of the

special printing aids is subject to tax. If the

special printing aids is subject to tax. If the

print broker separately states a charge for

print broker separately states a charge for

the special printing aids that is not less the

the special printing aids that is not less the

printer’s separately stated sale price for the

printer’s separately stated sale price for the

special printing aids to the print broker,

special printing aids to the print broker,

then tax applies to that separately stated

then tax applies to that separately stated

sale price. Otherwise, tax applies to the the

sale price. Otherwise, tax applies to the the

print_broker’s sale of the special printing

print broker’s sale of the special printing

aids measured by the printer’s separately

aids measured by the printer’s separately

stated sale price to the print broker.

3. With taxable sale of printed matter.

stated sale price to the print broker.

3. With taxable sale of printed matter.

When a print broker who purchases special

When a print broker who purchases special

printing aids under a resale certificate

printing aids under a resale certificate

makes a retail sale of tﬁose special Qrinting

makes a retail sale of those sgecial Qrinting
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AGENDA C— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1541, Printing and Related Arts

Action Item

Current Regulatory Language

Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by Patrick Leone (Alternative 6)

aids along with the taxable retail sale of
printed matter, tax applies to the entire
charge for the printed matter and special

aids along with the taxable retail sale of
printed matter, tax applies to the entire
charge for the printed matter and special

printing aids, without regard to whether the

printing aids, without regard to whether the

charge for the special printing aids is
separately stated. If the print broker does

charge for the special printing aids is
separately stated. If the print broker does

not make a separate charge for the special

not make a separate charge for the special

printing aids, the charge for the printed
matter is deemed to include the taxable
charge for the special printing aids, and no

printing aids, the charge for the printed
matter is deemed to include the taxable
charge for the special printing aids, and no

further tax is due on account of those
special printing aids.

4. Split Sales. A print broker may sell

further tax is due on account of those
special printing aids.

4. Split Sales. A print broker may sell

special printing aids to produce printed
matter the sale of which is partially exempt

special printing aids to produce printed
matter the sale of which is partially exempt

and partially subject to tax, such as the sale

and partially subject to tax, such as the sale

of printed sales messages some of which

of printed sales messages some of which

are delivered as required for exemption by

are delivered as required for exemption by

Regulation 1541.5 and some of which are

Regulation 1541.5 and some of which are

delivered directly to the purchaser. If a
print broker makes a sale of printed matter

delivered directly to the purchaser. If a
print broker makes a sale of printed matter

where a portion of the sale is taxable and a

where a portion of the sale is taxable and a

portion is not taxable along with a retail
sale of the special printing aids used to
produce that printed matter, tax is due on

portion is not taxable along with a retail
sale of the special printing aids used to
produce that printed matter, tax is due on

the full sale price of the special printing
aids. If the print broker separately states a

the full sale price of the special printing
aids. If the print broker separately states a

charge for the special printing aids in an
amount not less than the printer’s
separately stated sale price of the special

charge for the special printing aids in an
amount not less than the printer’s
separately stated sale price of the special

printing aids to the print broker, tax applies

printing aids to the print broker, tax applies

to that separate charge. In the absence of

to that separate charge. In the absence of

such a separate charge, the taxable portion

such a separate charge, the taxable portion

of the sale of printed matter will be

of the sale of printed matter will be

regarded as including the sale of the sgecial

regarded as including the sale of the sgecial
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AGENDA C— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1541, Printing and Related Arts

Action Item Current Regulatory Language

Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by Patrick Leone (Alternative 6)

printing aids provided that the measure of

printing aids provided that the measure of

tax on that sale is at least equal to the
printer’s separately stated sale price of the

tax on that sale is at least equal to the
printer’s separately stated sale price of the

special printing aids to the print broker; if

special printing aids to the print broker; if

so, no further tax is due for the print
broker’s sale of the special printing aids,

so, no further tax is due for the print
broker’s sale of the special printing aids,

but if the measure of tax on the sale of the

but if the measure of tax on the sale of the

printed matter is less than the printer’s
separately stated sale price of the special

printed matter is less than the printer’s
separately stated sale price of the special

printing aids to the print broker, then the

printing aids to the print broker, then the

print broker owes tax on the difference.

print broker owes tax on the difference.
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AGENDA D — February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

Action 1 — Consent Items

Agenda D, Pages 8-11

Adopt proposed amendments to Regulation 1540 as agreed upon by
industry and staff in regard to content. (For regulation organization
differences, see Action 2.)

Action 2 — Organization of Regulation
Subdivisions (b) and (c)

Agenda D, Pages 21-48

Adopt either:

1) Staff’s recommended organization of the regulation, in which
subdivision (b), Application of Tax to Activities of Advertising
Agencies and Commercial Artists, is followed by subdivision
(¢), Situations Specific to Advertising Agencies, OR

2) The AAAA’s recommended organization, which reverses this
sequence. That is, the AAAA places Situations Specific to
Advertising Agencies in subdivision (b), and Application of Tax
to Activities of Advertising Agencies and Commercial Artists in
subdivision (c) (Alternative 5).

Action 3 — New Clarifying Language Proposed by Staff

Agenda D, Pages:

16
20
25
27-28
36
43-44

48

Adopt either:

1) The following clarifying language proposed by staff:
Subdivision Purpose

(a)(5) - Incorporates “digital pre-press definition.

(a)(13) - Incorporates definition of “third party.”

(b)(1)(B) - Clarifies application of tax to “digital prepress.”

®A)G) - Example to clarify application of tax to sales.

(b)(2)(D)2.b - Clarifies factors used to calculate value of labor.

(©)(2) - Clarifies application of tax to property used by
retailer.

)(3) - Incorporates reference to printed sales messages.

OR

2) No clarifying language for the subdivisions referenced above.

6% Jo | abed
g epuaby

/¥0-10 Jequinp Jaded anss| |ew.o



AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

Action 4 — Definition of Contract of Sale
Subdivision (a)(4)

Agenda D, Pages 15-16

Adopt either:

1) Staff’s recommendation to include a definition of “contract of
sale,”

OR

2) AAAA’s recommendation that the definition not be included
(Alternative 5).

Action 5 — Definition of Finished Art
Subdivision (a)(7)

Agenda D, Page 18

Adopt either:

1) Staff’s recommended definition of finished art,

OR

2) Mr. Wayne’s recommended definition of finished art that
includes “such as preparation of special printing aids”
(Alternative 3).

Action 6 — Definition of Intermediate Production Aids
Subdivision (a)(9)

Agenda D, Page 19

Adopt either:

1) Staff’s recommended definition of intermediate production aids

(used to produce special printing aids),

OR

2) Mr. Wayne’s recommended definition of intermediate production
aids (used to produce finished art) (Alternative 3),

OR

3) AAAA’s recommended definition of intermediate production
aids that includes clip-art (Alternative 5).

Action 7 — Definition of Preliminary Art
Subdivision (a)(11)

Agenda D, Pages 19-20

Adopt either:

1) Staff’s recommended definition of preliminary art,

OR

2) Mr. Wayne’s recommendation that the definition should include
the implication that the finished art be prepared by the same
business entity preparing the preliminary art (Alternative 3),

OR

3) AAAA’s recommendation that preliminary art is incidental to
the services provided by an advertising agency or commercial
artist and not subject to tax (Alternative 5).

6% Jo Z abed
g epuaby

/¥0-10 Jequinp Jaded anss| |ew.o



AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

Action 8 —Application of Tax to Services — Passage of Title
Subdivision (b)(1)(A)1. & 2.

Agenda D, Pages 21-24

Adopt either:

1) Staff’s recommendation that tax apply to services associated
with the creation of artwork when the master agreement or other
contract passes title or permanent possession of the tangible
artwork to the client,

OR

2) Mr. Wayne’s recommendation to incorporate language that
when preliminary art is not approved the job is called a “killed
job” and any resulting charges are nontaxable [(b)(1)(A)1] and
a provision that title can pass by means of a title clause in the
contract of sale passing title to the client prior to use
[(b)(1)(A)2] (Alternative 3),

OR

3) AAAA’s recommendation to adopt staff’s language with the
added provision that preliminary art is incidental to the services
provided and not subject to tax. (Alternative 5)

Action 9 —Specific Nontaxable Charges
Subdivision (b)(1)(F)

Agenda D, Page 26

Adopt either:

1) Staff’s recommended definition of nontaxable charges billed by
advertising agencies and commercial artists,

OR

2) Mr. Wayne’s recommendation that, in addition to staff’s list,
charges for agent fees be included; and that the nontaxable
charges be considered as markup for purposes of calculating the
selling price of tangible personal property as provided in
subdivision (b)(3) (Alternative 3).

Action 10 —Use of Aids in Creation of Finished Art — Title
Clause Agreement

Subdivision (b)(2)(A)

Agenda D, Page 29

Adopt either:

1) Staff’s recommended language,

OR

2) AAAA’s recommendation, which adopts staff’s language plus a
provision that intermediate production aids, title to which are
passed to the client, are to be taxed only once (Alternative 5).
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AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

Action 11 —Transfer of Finished Art in Tangible Form — Cost
of Special Printing Aids

Subdivision (b)(2)(C)

Agenda D, Page 34

Adopt either:

1) Staff’s recommendation that the taxable measure of finished art
billed in lump sum is not less than the cost of the retail sale of
finished art, plus the cost of any intermediate production aids
and special printing aids, title to which is passed to the client
prior to use,

OR

2) AAAA’s recommendation that this provision be deleted
(Alternative 5).

Action 12 —Transfer of Finished Art in Tangible Form —
Option to Separately State Special Printing Aids

Subdivision (b)(2)(C)

Agenda D, Page 34

Adopt either:

1) Staff’s recommended language,

OR

2) Mr. Wayne’s recommendation to adopt staff’s language plus a
provision for the option that separately stated intermediate
production or special printing aids can be treated as a retail sale
or agent transaction (Alternative 3).

Action 13 —Technology Transfer Agreement - Requirement
That It Be in Writing

Subdivision (b)(2)(D)2.

Agenda D, Page 34

Adopt either:

1) Staff’s recommendation that technology transfer agreements
must be in writing,

OR

2) Mr. Liao’s recommendation that “any agreement” may qualify as
a technology transfer agreement (Alternative 4).

Action 14 —Technology Transfer Agreement — Finished Art
Transferred on Computer Storage Media

Subdivision (b)(2)(D)2.

Agenda D, Page 35

Adopt either:

1) Staff’s recommendation that tangible personal property
transferred as part of technology transfer agreements be valued in
accordance with RTC sections 6011 and 6012,

OR

2) The Guild’s recommendation that temporary transfers on
computer storage media be treated as incidental transfers that are
nontaxable (Alternative 1).
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AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

Action 15 — Technology Transfer Agreement — Separately
Stated Price

Subdivision (b)(2)(D)2.a.

Agenda D, Page 36

Adopt either:

1) Staff’s recommended language,

OR

2) Mr. Blonder’s recommendation to clarify that a separately stated
fair rental value of temporary possession of finished art is included
in the “sales price” (Alternative 2).

Action 16 — Technology Transfer Agreement - Value of
Artist’s Labor

Subdivision (b)(2)(D)2.c.

Agenda D, Pages 37-38

Adopt either:

1) Staff’s recommendation that the value of an individual artist’s
labor is included in the total “cost of labor,”
OR
2) Guild’s recommendation that the value of an individual artist’s
labor is excluded from the total “cost of labor” (Alternative 1),
OR
3) Mr. Blonder’s recommendation that the value of an individual
artist’s labor is excluded from the total “cost of labor”
(Alternative 2),
OR
4) If staff’s recommendation is adopted, Guild recommends a
presumption that the fair market value for such labor is presumed
to be $100 in the absence of evidence of a price charged by that
commercial artist (Alternative 1).

Action 17 —Cost of Materials — Includes Those Used as Well
as Incorporated

Subdivision (b)(2)(D)2.c.

Agenda D, Page 37

Adopt either:

1) Staff’s recommendation that the “cost of materials” include those
that are used or incorporated into the finished art,

OR

2) Mr. Liao’s recommendation that the “cost of materials” include
only those that are physically incorporated into the finished art
(Alternative 4).
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AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

Action 18 —Explanation of Calculation of Sales Price of Other
Tangible Personal Property

Subdivision (b)(3)

Agenda D, Pages 38-39

Adopt either:

1) Staff’s recommendation to provide clarifying language on the
application of tax to sales of other tangible personal property,

OR

2) AAAA’s recommendation to delete this subdivision
(Alternative 5).

Action 19 —Evidence to Prove Erroneous Issuance of Resale
Certificate

Subdivision (¢)(1)(C)

Agenda D, Pages 42-43

Adopt either:

1) Staff’s recommendation to explain that an advertising agency
that purchases tangible personal property with a resale
certificate cannot overcome the presumption that it purchased
such property for its own account if it treats the transaction as its
own sale of tangible personal property to its client, collecting
tax or tax reimbursement on its own behalf from its client on
that sale,

OR

2) AAAA’s recommendation to delete the language that provides
that if the advertising agency treats the transaction as its own
sale of tangible personal property to its client, collecting tax or
tax reimbursement from its client on its own behalf, the
advertising agency did not act as an agent of its client
(Alternative 5).

Action 20 —Invoice to Client for More Than Cost of Property
Subdivision (¢)(2)(C)

Agenda D, Pages 47-48

Adopt either:

1) Staff’s recommendation to provide clarifying language on the
application of tax to sales of tangible personal property when
the invoice to the client is more than the cost of the tangible
personal property to the advertising agency,

OR

2) AAAA’s recommendation to delete the language on the
application of tax to sales of tangible personal property when
the invoice to the client is more than the cost of the tangible
personal property to the advertising agency (Alternative 5).
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AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

Action 21 — General Language Differences

Subdivisions:

(@)(1), (2)(2), (2)(3), (a)(6), (A)(7);

(bYD(AL., (B)(D)(B), (b)()(F), (b)(1(F)1. & 2., (b)(2)(B), (b)(2)(C),
(b)(2)(D)2.a., (b)(2)(D)2.c., (b)(4);

Ecgg; (©(D(A), (€)2)(A), ()(2)(B);

€

Agenda D, Pages:

12, 13,17, 18;

21, 25,26-27,29 & 31, 32,
36, 38, 40;

41, 45, 46;

49

Adopt either:

1) Staff’s recommended language in subdivisions noted at left,

OR

2) Guild’s recommended language in subdivisision (b)(2)(D)2.a.
(Alternative 1),

OR

3) Mr. Wayne’s recommended language in subdivision (c)(2)(B)
(Alternative 3),

OR

4) AAAA’s recommended language in all subdivisions noted at
left except (b)(2)(D)2.a. (Alternative 5).

Action 22 — Authorization to Publish

(whichever language is approved)

Recommend the publication of the proposed amendments to
Regulation 1540 as adopted in the above actions.

Operative Date:  None
Implementation: 30 days following OAL approval
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AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,

Commercial Artists and Designers

Action Item

Staff and Industry’s Proposed Regulatory Language

Action 1 — Consent Items

In Regard to Content
(For regulation organization
differences, see Action 2.)

Regulation 1540. ADVERTISING AGENCIES AND; COMMERCIAL ARTISTS-AND-DESIGNERS.
(a) DEFINITIONS.

(a)(1) through (a)(7) are nonconsent items

(8) HARD COPIES. An item is transferred on hard copy when it is transferred on any tangible personal property
other than in digital format on electronic media. For example, finished art transferred on canvas or paper is transferred
on hard copy while a transfer of finished art in digital format on compact or floppy disc is not regarded as a transfer on
hard copy.

(@)(9) is a nonconsent item

(10) MASTER AGREEMENT. A master agreement is a contract, however characterized (such as “agency-client
agreement”), entered into between an advertising agency or commercial artist and its client which specifies the
obligations of each party to the master agreement with respect to their relationship, whether for a specified time or
advertising campaign or until one of the parties terminates the agreement. After entering into a master agreement, the
parties may thereafter enter into additional contracts, including fulfillment of purchase orders issued by the client for
the purchase of specific services, tangible personal property, or both, which additional contracts include all the terms
in the master agreement which are not explicitly in conflict with the later contracts.

(a)(11) is a nonconsent item
(12) SPECIAL PRINTING AIDS. Special printing aids are reusable manufacturing aids which are used by a printer
during the printing process and are of unique utility to a particular client. Special printing aids include electrotypes,
stereotypes, photoengravings, silk screens, steel dies, cutting dies, lithographic plates, film, single or multi color
separation negatives, and flats.
(a)(13) is a nonconsent item
(b) APPLICATION OF TAX TO ACTIVITIES OF ADVERTISING AGENCIES AND COMMERCIAL ARTISTS.
(1) SERVICES.

(b)(1)(A) through (b)(1)(B) are nonconsent items
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AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

Action Item | Staff and Industry’s Proposed Regulatory Language

(C) Retouching Photographic Images. Retouching a photographic image for the purpose of repairing or restoring the
photograph to its original condition is a repair, the charge for which is not taxable.

(D) Signage. The creation and providing of single copies of blueprints, diagrams, and instructions for signage as a
result of environmental graphic design is a service the charge for which is not taxable. Charges for additional copies

are taxable.

(E) Websites. The design, editing, or hosting of an electronic website in which no tangible personal property is
transferred to the client is a service, the charge for which is not subject to tax.

(b)(1)(F), (F)1. and (F)2. are nonconsent items
(F) Specific Nontaxable Charges.

3. Consultation and concept development fees related to client discussion, development of ideas, and other
services. If the advertising agency transfers to the client tangible personal property produced as a result of these
services, the transfer is incidental to the advertising agency’s providing of the service and is not a sale of that tangible
personal property; the advertising agency is the consumer of tangible personal property transferred to the client

incidental to the providing of a service.

4. Fees for research or account planning that entail consumer research and the application of that research to the
client’s business or industry.

5. Fees for quality control supervision that entails the proofing and review of printing and other products provided
by outside suppliers.

6. Charges for the formulation and writing of copy.
(b)(1)(G) is a nonconsent item
(b)(2) FINISHED ART.
(A) Use of Aids in Creation of Finished Art. If the advertising agency or commercial artist uses any intermediate

production aids or special printing aids in the creation of the finished art, the presumptions with respect to passage of
title and the calculation of the measure of tax on the sale of such aids by the advertising agency or commercial artist, is
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AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

Action Item | Staff and Industry’s Proposed Regulatory Language

governed by the provisions of Regulation 1541 applicable to special printing aids.
(b)(2)(A)1., (b)(2)(B) and (C) are nonconsent items
(D) Reproduction Rights Transferred With Finished Art.

1. Charges for the transfer of possession in tangible form to the client or to anyone else on the client’s behalf of
finished art for purposes of reproduction are included in the measure of tax on that sale, including all charges for the
right to use that property, even though there is no transfer of title to the person reproducing the finished art, except as
provided in subdivision (b)(2)(D)2.

(b)(2)(D)2. is nonconsent
(b)(3) and (b)(4) are nonconsent items
(c) SITUATIONS SPECIFIC TO ADVERTISING AGENCIES.
(1) ADVERTISING AGENCY ACTING AS AN AGENT FOR ITS CLIENT
(c)(1) and (c)(1)(A) are nonconsent items

(B) When an advertising agency is the agent of its client for the purchase of tangible personal property under
subdivision (c)(1), sales or use tax is due on the purchase price from the supplier to the advertising agency. Tax does
not apply to the charge made by an advertising agency to its client for reimbursement, including tax reimbursement, for
the amount charged by a supplier, nor does tax apply to the advertising agency’s separately stated charges for its
services directly related to its acquisition of such tangible personal property (e.g., when the advertising agency makes a
separately itemized charge for reimbursement of the amount paid to the supplier of the property, tax does not apply to a
separately itemized “agency fee’). When the applicable tax is use tax and the advertising agency does not pay that use
tax to the supplier on the client’s behalf, the advertising agency is liable for the use tax and must report and pay the use
tax to the Board. The advertising agency’s liability for that use tax is not extinguished unless the client has self-
reported and paid the tax to the Board.

(c)(1)(C) is a nonconsent item

(c)(2) through (c)(2)(C) are nonconsent items
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AGENDA D— February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises - Regulation 1540, Advertising Agencies,

Commercial Artists and Designers

Action Item

Staff and Industry’s Proposed Regulatory Language

(d) TRANSFERS BY AN ARTIST AT A SOCIAL GATHERING. The transfer of original drawings, sketches,
illustrations, or paintings by an artist at a social gathering for entertainment purposes is not a sale or use or purchase of
tangible personal property, and the artist is the consumer of any property so transferred, when all the following
requirements are satisfied:

(1) Eighty percent or more of the drawings, sketches, illustrations, or paintings are delivered by the artist to a person
or persons other than the purchaser;

(2) Eighty percent or more of all of the drawings, sketches, illustrations, or paintings are received by a person or
persons, other than the purchaser, at no cost to the person or persons who become the owner of the drawings, sketches,
illustrations, or paintings;

(3) The charge for the drawings, sketches, illustrations, or paintings is based on a preset fee; and

(4) The preset fee charged for the drawings, sketches, illustrations, or paintings is contingent upon a minimum number
of at least three drawings, sketches, illustrations, or paintings to be produced by the artist at the social gathering.

(e) CHARGES AND TRANSACTIONS GOVERNED BY OTHER REGULATIONS.

(1) AUDIO PRODUCTIONS. Tax applies to charges for an audio production obtained or furnished by an advertising
agency to its client as provided in Regulation 1527.

(2) PHOTOGRAPHY. Tax applies to charges for photography as provided in Regulation 1528 except when the
photographic image is furnished by a commercial artist as defined in subdivision (2)(3).

(e)(3) is a nonconsent item

(4) TYPOGRAPHY. Tax applies to charges for typography or composed type obtained from outside suppliers as
provided in Regulation 1541.

(e)(5) is a nonconsent item
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
Note — Staff provided Note — Alternative Note — Alternative Note — Alternative Note — Mr. Liao did not
revised language to language is on pages language is on pages language begins on page | respond to staff’s revised
interested parties on 34-38. 36-37. 18 and continues language. Alternative
12-19-01. throughout table. language is on pages
34-38.
ACTION 2 - AAAA proposes an
Organization organization for
of Regulation Regulation 1540 that is
different from staff’s and
other alternatives. The
primary difference is the
reversal of major sections
(b) and (c).
Regulation 1540. Regulation 1540. Regulation 1540. Regulation 1540. Regulation 1540. Regulation 1540.
ADVERTISING ADVERTISING ADVERTISING ADVERTISING ADVERTISING ADVERTISING
AGENCIES_AND; AGENCIES_AND; AGENCIES_AND; AGENCIES_AND; AGENCIES_AND; AGENCIES_AND;
COMMERCIAL COMMERCIAL COMMERCIAL COMMERCIAL COMMERCIAL COMMERCIAL
ARTISTS-AND ARTISTS-AND ARTISTS-AND ARTISTS-AND ARTISTS-AND ARTISTS-AND
(a) DEFINITIONS. (a) DEFINITIONS. (a) DEFINITIONS. (a) DEFINITIONS. (a) DEFINITIONS. (a) DEFINITIONS.
(1) ADVERTISING. [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (1) ADVERTISING.
Advertising is Advertising is
commercial commercial
communication utilizing communication utilizing
one or more forms of one or more forms of
communication (such as communication (such as
television, print, television, print,
billboards, or the Internet) billboards, or the Internet)
ACTION 21 - | from or on behalf of an from or on behalf of an
General identified person to an identified person or
Language intended target audience. entity to an intended
Differences target audience.

(2) ADVERTISING
AGENCIES. Advertising
agencies design and

[same as staff’s]

[same as staff’s]

[same as staff’s]

[no comments received]

(2) ADVERTISING
AGENCIES. Advertising
agencies design and

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
implement advertising implement advertising
campaigns for purposes of campaigns for purposes of
advertising the goods, advertising the goods,
services, or ideas of their services, or ideas of their
clients. As part of that clients. As part of that
primary function, primary function,
advertising agencies advertising agencies
provide their clients with provide their clients with
services (such as services (such as
consultation, consumer consultation, consumer
ACTION 21 - | research, media planning research, and media
General and placement, public placement, media
Language relations, and other planning, television and
Differences marketing activities) and radio commercials, print
tangible personal property advertising, brand
(such as print advertising, website
advertisements, finished design, internet design,
art, and video and audio public relations and
productions). development of
marketing,
communication
programs)—and-tangible
persenal-property-(such-as
printadvertisements;
fintshedartand-video
Incidental to these
services, the advertising
agencies may provide
some tangible personal
property to the client.
ACTION 21 - (3) COMMERCIAL [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (3) COMMERCIAL
General ARTISTS. Commercial ARTISTS AND
Language artists, who may DESIGNERS.
Differences characterize themselves
as commercial artists, [same as staff’s]

commercial
photographers, or

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

designers, provide
services and tangible
personal property to their
clients for use in their
clients’ advertising
campaigns, or for their
clients’ other commercial
endeavors such as sales of
copies of finished art
(including, e.g.,
photographic images)
provided by a commercial
artist. Services they
provide to their clients
include the creation and
development of ideas,
concepts, looks, or
messages. Electronic
artwork they provide may
be transferred through
remote
telecommunications such
as by modem or over the
Internet, or by tangible
means through electronic
media such as compact or
floppy disc. Tangible
personal property they
provide may include
electronic media on which
electronic artwork is
transferred to the client,
hard copies of the
electronic artwork, hard
copies of finished art
(which may consist of
photographic images).

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
ACTION 4 - (4) CONTRACT OF [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] —4H—CONFRACTOF
Definition of SALE. An agreement to SALEE—An-agreementto
Contract of transfer tangible personal transfer-tangible-personal
Sale property for consideration property-for-consideration
is a contract of sale. A is-a-contractofsale—A
contract of sale consists contract-of sale-consists
of all terms comprising ofaH-termscomprising
the obligation of the the-obligation-ofthe
parties for the sale and partiesforthesaleand
purchase of the tangible purehase-of-the-tansible
personal property in personal property-in
question. A contract of question—A-contract-of
sale may consist of a sale-may-consistofa
single contract document. single-contract-document:
A contract of sale may A-contractof-sate-may
also consist of multiple also-consistot-multiplte
documents. For example, deetments—FEorexample;
a master agreement a-master-agreement
between an advertising between-an-advertising
agency and its client may ageney-and-its-chientmay
specify the obligations of specify-the obligations-of
each with respect to the each-with-respect-to-the
design of an advertising desten-otan-advertising
campaign for the client, campaten-tor-the-elient
the placement of the the-placementotf-the
advertising with print and advertisirewith-printand
television media, and for reteviston-media—and-tor
the sale and purchase of the-sale-and-purchase-of
tangible personal property tangible-personal-property
related to the advertising related-to-the-advertising
campaign. There may campaign—There-may
then be additional terms then-be-additional-terms
for the purchase of tor-the purchase-of
specific tangible personal spectictanaible personal
property during the property-durinethe
advertising campaign, advertistng-eampaists
such as in a purchase stehas-tnapurehase
order, which identifies the order;which-identifies-the

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

specific property that will speetticpropernthatwil
be purchased and sold and be-purchased-and-sold-and
the sales price for that the-sales-priceforthat
property. In this example, property-—In-this-example;
not all terms of the sale notall-terms-of thesale
and purchase of the and-purchase-of-the
tangible personal property tangtble personal-property
identified in the purchase identitied-in-the-purchase
order are included in the orderare-ineladedinthe
master agreement, nor are master-agreement,-nor-are
all terms included in the al-terms-ineladed-irthe
purchase order. Rather, purchase-order—Rather;
the contract of sale in this the-contract-of sale-inthis
circumstance consists of eiretmstanee-eonsists-of
the relevant provisions of therelevant-provisions-of
the master agreement as the-master-agreement-as
modified by the specific meditied-by-thespeeifie
provisions in the purchase provisions-in-the purchase
order. order.

ACTION 3 - (5) DIGITAL PRE- [no comments received — | [no comments received — | [no comments received — | [no comments received — | [no comments received —

New PRESS INSTRUCTION. | staff added language after | staff added language after | staff added language after | staff added language after | staff added language after

Clarifying Digital pre-press final interested parties final interested parties final interested parties final interested parties final interested parties

Language instruction is the creation | submissions were submissions were submissions were submissions were submissions were

(Definition of | of original information in | received] received] received] received] received]

Digital Pre- electronic form by

Press combining more than one

Instruction) computer program into

specific instructions or
information necessary to
prepare and link files for
electronic transmission
for output to film, plate,
or direct to press, which is
then transferred on
electronic media such as
tape or compact disc.

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
(6) ELECTRONIC [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (5) ELECTRONIC
ARTWORK. Electronic ARTWORK. Electronic
artwork is artwork created artwork is artwork created
through the use of through the use of
computer hardware and computer hardware and
software processes which software processes which
ACTION 21 — | results in artwork in a results in artwork in a
General digital format that can be digital format that can be
Language transmitted to others via transmitted to ethers-the
Differences electronic means (that is, client or a third party
transmitted through via electronic means (that
remote is, transmitted through
telecommunications such remote
as by modem or over the telecommunications such
Internet, or by electronic as by modem or over the
media such as compact or Internet, or by electronic
floppy disc). Elements of media such as compact or
the process include the floppy disc). Elements of
creation of original the process include the
artwork or photographic creation of original
images, scanning of artwork or photographic
artwork or photographic images, scanning of
images, composition and artwork or photographic
design of text, insertion images, composition and
and manipulation of design of text, insertion
scanned and original and manipulation of
electronic artwork, scanned and original
photographic images, and electronic artwork,
text. Electronic artwork photographic images, and
does not include artwork text. Electronic artwork
that is transferred to does not include artwork
ACTION 21 - | clients in a tangible form, that is transferred to
General other than on electronic customers in a tangible
Language media, even where such form, such as compact or
Differences artwork may have been

manufactured or produced
in whole or in part by
computer hardware and

floppy disc. etherthanon

where-such-artworkmay
have-beenrmanufactured

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
software processes. orproducedin-wholeor
Hrpartby-computer
hardware-and-seftware
proeesses:
(7) FINISHED ART. [same as staff’s] [same as staff’s] (7) FINISHED ART. [no comments received] (6) FINISHED ART.
Finished art is the final Finished art is the final Finished art is the final
artwork used for actual artwork used for actual artwork used for actual
reproduction by reproduction by reproduction by
ACTION 5 - photomechanical or other photomechanical or other photomechanical or other
Definition of processes, or used for processes, such as processes, or used for
Finished Art display. It includes preparation of special display. It includes
electronic artwork, printing aids, or used for electronic artwork,
illustrations (e.g. display. It includes illustrations (e.g.
drawings, diagrams, electronic artwork, drawings, diagrams,
halftones, or color illustrations (e.g. halftones, or color
images), photographic drawings, diagrams, images), photographic
images, sculptures, halftones, or color images, sculptures,
paintings, and images), photographic paintings, and
handlettering. Blueprints, images, sculptures, handlettering. Blueprints,
diagrams, and instructions paintings, and diagrams, and instructions
for signage furnished to a handlettering. Blueprints, for signage furnished to a
ACTION 21 — | client as the result of diagrams, and instructions client as the result of
General environmental graphic for signage furnished to a environmental graphic
Language design services are not client as the result of design services or
Differences finished art. environmental graphic advertising

[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(a)(8) — see Exhibit 5,
page 2.]

design services are not
finished art.

agencies are not finished
art.

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
ACTION 6 - (9) INTERMEDIATE [same as staff’s] [same as staff’s] (9) INTERMEDIATE [no comments received] (8) INTERMEDIATE
Definition of PRODUCTION AIDS. PRODUCTION AIDS. PRODUCTION AIDS.
Intermediate Intermediate production Intermediate production Intermediate production
Production aids include items such as aids include items such as aids include items such as
Aids artwork, illustrations, artwork, illustrations, artwerk, clip-art (pre-
photograph images, photo photograph images, photo packaged art),
engravings, and other engravings, and other illustrations, photograph
similar materials which similar materials which images, photo engravings,
are used to produce are used to produce and other similar
special printing aids or finished art or other materials which are used
other intermediate intermediate production to produce special
production aids. aids. printing aids or other
intermediate production
aids.
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(a)(10) — see Exhibit 5,
page 2.]
(11) PRELIMINARY [same as staff’s] [same as staff’s] (11) PRELIMINARY [no comments received] (10) PRELIMINARY
ACTION 7 - ART. Preliminary art is ART. Preliminary art is ART. Preliminary-artis
Definition of tangible personal property tangible personal property tangtble-personal-property
Preliminary which is prepared solely which is prepared solely which-is-prepared-selely
Art for the purpose of for the purpose of torthe purpeseof
demonstrating an idea or demonstrating an idea or demonstratinganidea-or
message for acceptance message for acceptance messasetor-aceeptanee
by the client before a by the client before by-the-elient beforea
contract is entered into approval is given for contractis-entered-into-or
or before approval is preparation of finished art before-approvalis-given
given for preparation of to be furnished or forpreparation-of finished
finished art to be licensed by the seller to artto-befurnished-or
furnished or licensed by his or her client. The Heensed-bythesellerto
the seller to his or her term “Preliminary art” his-orher-clientprovided
client, provided neither implies that the same neither titleto-ner
title to nor permanent business entity that permanent-possession-of
possession of such prepared the sueh-tangible-persenal
tangible personal preliminary art, property-passes-to-the

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
property passes to the subsequently prepared elient: Preliminary art
client. Preliminary art finished art based on the consists of creative art
may include roughs, approved preliminary services whose object is
visualizations, layouts, art. Preliminary art may to convey ideas for
comprehensives, and include roughs, review by the client and
instant photos. visualizations, layouts, as such, any tangible
comprehensives, and personal property, is
instant photos. incidental to the true
object of the
transaction. Preliminary
art may include, but is
not limited to, roughs,
visualizations, layouts,
comprehensives, and
instant photos.
Preliminary art is not
[Interested parties have subject to tax.
indicated concurrence
with staff’s proposed
language for subdivision
(a)(12) — see Exhibit 5,
page 3.]
ACTION 3 — (13) THIRD PARTIES. [no comments received — | [no comments received — | [same as staff’s] [no comments received — | [no comments received —
New A reference in this staff added language after | staff added language after staff added language after | staff added language after
Clarifying regulation to a transfer to | final interested parties final interested parties final interested parties final interested parties
Language a client also includes a submissions were submissions were submissions were submissions were
(Definition of | transfer to a third party on | received] received] received] received]
Third Parties) | the client’s behalf. For

example, the discussion in
subdivision (b)(2)(B) for
transfers of finished art by
loading into the client’s
computer also includes
transfers of the finished
art by loading it into a
third party’s computer at
the instruction of the
clier_lt.

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
(b) APPLICATION OF (b) APPLICATION OF (¢) APPLICATION OF
TAX TO ACTIVITIES TAX TO ACTIVITIES TAX TO ACTIVITIES
OF ADVERTISING OF ADVERTISING OF ADVERTISING
AGENCIES AND AGENCIES AND AGENCIES AND
COMMERCIAL COMMERCIAL COMMERCIAL
ARTISTS. ARTISTS. ARTISTS.
(1) SERVICES. (1) SERVICES. (1) SERVICES.
(A) General. (A) General. (A) General.
1. Services performed | [same as staff’s] [same as staff’s] 1. Services performed | /no comments received] 1. Services performed
to convey ideas, concepts, to convey ideas, concepts, to convey ideas, concepts,
looks, or messages to a looks, or messages to a looks, or messages to a
client may result in a client may result in a client may result in a
transfer, enhancement, or transfer, enhancement, or transfer, enhancement, or
revision of either revision of either revision of either
electronic artwork, hard electronic artwork, hard electronic artwork, hard
copies of electronic copies of electronic copies of electronic
ACTION 21 - | artwork, or copies of artwork, or copies of artwork, or copies of
General manually prepared manually prepared manually prepared
Language artwork. If charges for artwork. If charges for artwork.—f Charges for
Differences such services are such services are such services are
separately stated as separately stated as separatehy-stated-as arc
“design charges,” “design charges,” nontaxable if separately
“preliminary art,” “preliminary art,” stated as “design
“concept development,” “concept development,” charges,” “preliminary
or any other designation or any other designation art,” “concept
that clearly indicates that that clearly indicates that development,” or any
the charges are for such the charges are for such other designation that
services and not for services and not for clearly indicates that the
finished art, they are finished art, they are charges are for such
ACTION 8 - nontaxable unless the nontaxable provided that services and not for
Application of | master agreement or finished art was finished art. The
Tax to other contract provides subsequently prepared transfer of tangible
Services — that the advertising based on the approval of personal property from
Passage of agency or commercial the ideas embodied in the advertising agency,
Title artist will pass to the these services or, the artist or designer is

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

client title or the right to
permanent possession of
the artwork in tangible
form, such as on
electronic media or hard
copy, or permanent
possession of the
artwork in tangible
form is, in fact,
transferred to the client.

However, if the master
agreement provides that
the client owns the
concepts embodied in

scope of the project is to
provide consulting
services only. The true
intent of these services is
to gain client approval
to proceed with the
preparation of finished
art or, to provide
nontaxable intangible
consulting services. If
the object of the job is to
provide finished art and
no approval is secured
and no finished art was
prepared, then these
services are construed to
be part of a “killed job”
wherein no final product
was produced and they
are not taxable. Any
tangible personal
property produced is
incidental to providing
the service.

However, if the master
agreement provides that
the client owns the
concepts embodied in

incidental to the service
provided and not
subject to tax. However,
if the master agreement
provides that the
advertising agency,
artist or designer will
pass to the client title or
the right to permanent
possession of the
artwork in tangible
form such as electronic
media, or hard copy or
permanent possession of
the artwork in tangible
form is in fact,
transferred to the client,
then tax is applicable.

HeweverIf the contraet
master agreement
provides that the client
owns the concepts

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
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2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

tangible personal property
that is owned and
possessed by the
advertising agency or
commercial artist (e.g., so
that such concepts cannot
be used on behalf of any
other person), that
contract provision does
not constitute the passage
of title to tangible
personal property to the
client, provided the
client does not thereby
obtain the actual title to,
or permanent possession
of, the tangible personal
property embodying the
concepts and no other
contractual provision
passes such title to, or
permanent possession
of, such tangible
personal property. A
requirement that an
advertising agency or
commercial artist retain
permanent possession of
the artwork in tangible
form does not itself
constitute a sale of that
property to the client in
the absence of a
provision passing title to
such property to the
client.

tangible personal property
that is owned and
possessed by the
advertising agency or
commercial artist (e.g., SO
that such concepts cannot
be used on behalf of any
other person), that
contract provision does
not constitute the passage
of title to tangible
personal property to the
client.

embodied in tangible
personal property that is
owned and possessed by
the advertising agency or
commercial artist (e.g., so
that such concepts cannot
be used on behalf of any
other person), that
contract master
agreement provision
does not constitute the
passage of title to tangible
personal property to the
client, provided the client
does not thereby obtain
the actual title to, or
permanent possession of,
the tangible personal
property embodying the
concepts. A requirement
that an advertising agency
or commercial artist retain
permanent possession of
the artwork in tangible
form does not itself
constitute a sale of that
property to the client.-i#

o i |
property-to-thechent:

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
(d)(1)(A) (b)(A)(A) (b)(1)(A) (b)(1)(A) (b)(1)(A) (©(1)(A)
ACTION 8 - 2. Tangible personal [same as staff’s] [same as staff’s] 2. Tangible personal [no comments received] [same as staff’s]
Application of | property developed and property developed and
Tax to used during services used during services
Services — performed to convey performed to convey
Passage of ideas, concepts, looks, or ideas, concepts, looks, or
Title messages is consumed in messages is consumed in
(continued) the performance of those the performance of those

services. Unless, prior to
any use, the advertising
agency or commercial
artist passes title to such
property to the client as
discussed in the previous
paragraph,

the advertising agency or
commercial artist is the
consumer of such tangible
personal property used
and tax applies to the sale
of property to, or to the
use of the property by, the
advertising agency or
commercial artist. If the
advertising agency or
commercial artist passes
title to, or permanent
possession of, such
tangible personal property
to its client, tax applies to
the sale of the tangible
personal property by the
advertising agency or
commercial artist to the
client.

services. Unless, prior to
any use, the advertising
agency or commercial
artist, acting as a
retailer, passes title to
such property to the client
by means of a title
clause in the contract of
sale that passes title to
the client prior to use,
the advertising agency or
commercial artist is the
consumer of such tangible
personal property used
and tax applies to the sale
of property to, or to the
use of the property by, the
advertising agency or
commercial artist. If the
advertising agency or
commercial artist passes
title to, or permanent
possession of, such
tangible personal property
to its client, tax applies to
the sale of the tangible
personal property by the
advertising agency or
commercial artist to the
client.

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative S)
(b)(1) (b)(1) (b)(1) (b)(1) (b)(1) (e)(1)
(B) Digital Pre-Press [no comments received — | [no comments received — | [no comments received — | [no comments received — (B) Digital Pre-Press
Instruction. Digital pre- staff added language after | staff added language after | staff added language after | staff added language after | Instruction. A file
ACTION 3 - press instruction is a final interested parties final interested parties final interested parties final interested parties prepared to the special
New custom computer program | submissions were submissions were submissions were submissions were order of the client which
Clarifying under section 6010.9 of received] received] received] received] qualifies as digital pre-
Language the Revenue and Taxation press instruction as
(Digital Pre- Code, the sale of which is defined in subdivision (f)
Press not subject to tax, of Regulation 1541 is a
Instruction) provided the digital pre- custom computer
press instruction is program, and its transfer
prepared to the special is not subject to tax
order of the purchaser. regardless of the form in
which the file is
transferred or the time at
which it is transferred.
Digital pre-press Electronic or digital pre-
ACTION 21 — | instruction shall not, press instruction shall not,
General however, be regarded as a however, be regarded as a
Language custom computer program custom computer program
Differences if it is a “canned” or if it is a "canned" or

[Alternative 5]

prewritten computer
program which is held or
existing for general or
repeated sale or lease
even if the digital pre-
press instruction was
initially developed on a
custom basis or for in-
house use. The sale of
such canned or prewritten
digital pre-press
instruction in tangible
form is a sale of tangible
personal property, the
retail sale of which is

subject to tax.

prewritten computer
program which is held or
existing for general or
repeated sale or lease,
even if the electronic or
digital pre-press
instruction was initially
developed on a custom
basis or for in-house use.
In such cases, the
"canned" software is
taxable.

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(b)(1)(C) through
(b)(1)(E)— see Exhibit 5,
page 4.]
(b)(1) (b)(1) (b)(1) (b)(D) (b)(1) (e)(1)
(F) Specific [same as staff’s] [same as staff’s] (F) Specific [no comments received] (F) Specific
Nontaxable Charges. The Nontaxable Charges. The Nontaxable Charges. The
following and similar fees following and similar fees following , and similar
and commissions are not and commissions are not fees and commissions are
taxable when they are taxable when they are not taxable when they are
ACTION 21 - | separately stated. separately stated. separately stated.
General Whether separately stated Whether separately stated Whetherseparateh-stated
Language or not, these fees and or not, these fees and ornot—thesefeesand
Differences commissions are not commissions are commissions-are-not
[Alternative 5] | included in the calculation considered to be ineluded-in-the-ecaleulation
of “direct labor” for markup for purposes of “ehi &
purposes of subdivision subdivision (b)(3). purpeses-of subdivision
ACTION 9 - ®)(3). B3>
Specific (1) Agent fees
Nontaxable added to purchases of
charges tangible personal
[Alternative 3] property by agencies
established as agents for
their clients as
compensation for their
performances of services
related to such
purchases
ACTION 21 -
General (d)(1)(F) [same as staff’s] [same as staff’s] (b)(1)(F) [no comments received] ©(H)(F)
Language 1. Media commissions [Subsequent commissions 1. Media commissions
Differences received for placement of and fees would be or fees received for

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
advertising whether paid renumbered 2 through 7 - placement of advertising
by the medium, by otherwise same as staff’s] whether paid by the
another advertising medium, by another
agency, or by the client. advertising agency, or by
the client.
2. Commissions paid to 2. Commissions or fees
advertising agencies by paid to advertising
suppliers. Examples of agencies by suppliers.
such commissions are Examples of such
those paid to an commissions are those
advertising agency by a paid to an advertising
premium manufacturer agency by a premium
(or distributor) or a manufacturer (or
direct-by-mail supplier. distributor) or a
direct-by-mail supplier.
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(b)(1)(F)3. through (F)6.
— see Exhibit 5, page 5.]
ACTION 3 - (b)) [same as staff’s] [no comments received — | [no comments received — | [no comments received — | [no comments received —
New (G) Example. A staff added language after | staff added language after | staff added language after | staff added language after
Clarifying designer contracts to final interested parties final interested parties final interested parties final interested parties
Language create and sell printed submissions were submissions were submissions were submissions were
(Example for | brochures to a law firm. received] received] received] received]
Application of | The contract separately
Tax) states a charge for design

for art direction, for
preliminary art, and for
the printed brochures.
The designer’s design and
art direction services
culminate in the creation

of preliminary art that the
designer uses to show the

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting

Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

designer’s concepts to the
law firm. After the law
firm approves the
concepts, the designer
finalizes the design of the
brochure and contracts
with a printer to print the
brochures. The printer
sells the printed brochures
to the designer for resale
and the designer resells
the printed brochures to
the law firm. The only
tangible personal property
that will be transferred to
the law firm (or to anyone
on behalf of the law firm)
are the printed brochures.
The law firm will not
obtain title to, or the right
to possession of, any
finished art or any other
tangible personal
property. Tax does not
apply to the designer’s
separately stated charges
for design, art direction,
and preliminary art. Tax
applies to the designer’s
separately stated charge to
the law firm for the

printed brochures.

[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(b)(2)(A) — see Exhibit 5,
page 5.]

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item
%*

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by Guild
(Alternative 1)

Regulatory Language
Proposed by Blonder
(Alternative 2)

Regulatory Language
Proposed by Wayne
(Alternative 3)

Regulatory Language
Proposed by Liao
(Alternative 4)

Regulatory Language
Proposed by AAAA
(Alternative 5)

ACTION 10 -
Use of Aids in
Creation of
Finished Art —
Title Clause
Agreement

ACTION 21-
General
Language
Differences

(b)(2) FINISHED ART.

(A) Use of Aids in
Creation of Finished Art.

No subdivision
recommended.

(b))

(B) Transfers of
Finished Art Not in
Tangible Form.

A transfer of electronic
artwork from an
advertising agency or
commercial artist to the
client or to a third party

[same as staff’s]

(®)2)
[same as staff’s]

[same as staff’s]

®)(2)
[same as staff’s]

[same as staff’s]

()

[same as staff’s]

[same as staff’s]

)

[no comments received]

(c)(2) FINISHED ART.

(A) Use of Aids in
Creation of Finished Art.

(1) Prior to the
preparation of finished
art, if the client signs a
title clause agreement to
purchase intermediate
production aids or
obtain the lease rights
for illustrations,
electronic art,
photography,
typography,
airbrushing, photo
retouching, filmwork,
photostats, dies,
lithographic film and
plates, photo
engravings, and other
materials needed to
prepare the finished
artwork, the
intermediate production

aids are taxed only once.

©(2)

(B) Transfers of
Finished Art Not in
Tangible Form.
(Electronic Artwork).
A transfer of electronic
artwork from an
advertising agency or
commercial artist to the
client or to a third party

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

on the client’s behalf that
is not in tangible form is
not a sale of tangible
personal property, and the
charges for the transfer
are not subject to tax. A
transfer of electronic
artwork is not in tangible
form if the file containing
the electronic artwork is
transferred through
remote
telecommunications (such
as by modem or over the
Internet), or if the file is
loaded into the client’s
computer by the
advertising agency or
commercial artist, and the
client does not obtain title
to or possession of any
tangible personal
property, such as
electronic media or hard
copy. Ifthe transfer is not
a transfer in tangible form
because it is loaded onto
the client’s computer, the
advertising agency or
commercial artist should
document that transfer by
a written statement signed
at the time of loading by
the client and by the
person who loaded the
electronic artwork into the
client’s computer with the
following or similar
language: “This electronic

on the client’s behalf that
is not in tangible form is
not a sale of tangible
personal property, and the
charges for the transfer
are not subject to tax. A
transfer of electronic
artwork is not in tangible
form if the file containing
the electronic artwork is
transferred through
remote
telecommunications (such
as by modem or over the
Internet), or if the file is
loaded into the client’s
computer by the
advertising agency or
commercial artist, and the
client does not obtain title
to or possession of any
tangible personal
property, such as
electronic media or hard
copy. If the transfer is not
a transfer in tangible form
because it is loaded onto
the client’s computer, the
advertising agency or
commercial artist should
document that transfer by
a written statement signed
at the time of loading by
the client and by the
person who loaded the
electronic artwork into the
client’s computer with the
following or similar
language: “This electronic

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
ACTION 21 — | artwork was loaded into artwork was loaded into
General the computer of [client’s the computer of [client’s
Language name] by [seller’s name], name] by [advertising
Differences and [seller’s name] did agency, artist or
not transfer any tangible designer's name] and
personal property [advertising agency,
containing the artwork, artist or designer's
such as electronic media name] did not transfer
or hard copies, to [client’s any tangible personal
name].” property containing the
artwork, such as
electronic media or hard
copies, to [client’s
When such a statement is name].” When such a
signed at the time the file statement is signed or
is loaded, initialed at the time the
file is loaded or at the
point the transfer is
invoiced to the client,
it will be rebuttably it will be rebuttably
presumed that the transfer presumed that the transfer
of electronic artwork was of electronic artwork was
not transferred in tangible not transferred in tangible
form. If there is no such form. If there is no such
timely completed timely completed
statement, the advertising statement, the advertising
agency or commercial agency or commercial
artist may provide other artist may provide other
substantive evidence substantive evidence
establishing that the establishing that the
artwork was not artwork was not
transferred in tangible transferred in tangible
form. form.
(b)) (b)) ®)2) ®)2) (®)(2) ©Q)
(C) Transfers of [same as staff’s] [same as staff’s] (C) Transfers of [no comments received (C) Transfers of
Finished Art in Tangible Finished Art in Tangible Finished Art in Tangible

Form. The electronic or
manual preparation of

Form. The electronic or
manual preparation of

Form. The electronic or
manual preparation of

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
finished art for use in finished art for use in finished art for use in
reproduction or display is reproduction or display is reproduction or display is
ACTION 21 — | not a service. Unless the not a service. Unless the not a service. Ynless-the
General transfer is not in tangible transfer is not in tangible transfer-is-not-in-tangible
Language form as explained in form as explained in form as-explained-in
Differences subdivision (b)(2)(B), the subdivision (b)(2)(B), the subdivister(b}2)}B), The
transfer of finished art is a transfer of finished art is a transfer of finished art in
sale of tangible personal sale of tangible personal tangible form is a sale of
property and tax applies property and tax applies tangible personal property
to charges for that to charges for that and tax applies to charges
finished art, including all finished art, including all for that finished art,
charges for any rights charges for any rights including all charges for
sold with the finished art, sold with the finished art, any rights sold with the
such as copyrights or such as copyrights or finished art such as
distribution and distribution and copyrights or distribution
production rights, except production rights, except and production rights,
as provided in subdivision as provided in subdivision except as provided in
ACTION 2 - (b)(2)(D)2. If charges for (b)(2)(D)2. If charges for subdivision (b)(2)(D)2. ¥
Organization | finished art are combined finished art are combined charges-for-finished-art
of Regulation | into a single charge that into a single charge that are-combined-into-a-single
[Created also includes nontaxable also includes nontaxable charge-that-alse-inctudes
subdivision charges for conceptual charges for conceptual nontaxable-chargesfor
®R2)O)1.] services described in services described in coneeptual-serviees
subdivision (b)(1)(A), the subdivision (b)(1)(A), the desertbed-nsubdiviston
advertising agency or advertising agency or DAY the-advertising
commercial artist may commercial artist may ageney-or-commeretat
report the measure of tax report the measure of tax artistry-reportthe
on the retail sale of the on the retail sale of the meastre-of tax-onthe
finished art as specified in finished art as specified in retail-sate-ofthefinished
subdivision (b)(3), subdivision (b)(3), art-asspeeifiedin
provided that the reported provided that the reported subdiviston(b)}3);
measure of tax must also measure of tax must also provided-that the reported
include the value of include the value of feastre-oftax-ustalse
reproduction rights reproduction rights ineludethevatueof
included with the transfer included with the transfer reproduetionrighis
except those that are not except those that are not netuded-with-the-transter
taxable as provided in taxable as provided in exeeptthose-thatarenot
subdivision (b)(2)(D)2. subdivision (b)(2)(D)2. taxable-as-previdedin

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting

Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

If tax is not reported on
this basis, it will be
rebuttably presumed that
75 percent of the
combined charge for the
finished art and
conceptual services is for
the nontaxable services
and that 25 percent of the
combined charge is the
measure of tax on the
retail sale of the finished
art, provided that 25
percent of the combined
charge is not less than the
sales price to the
advertising agency or
commercial artist of the
finished art (or
component parts) and any
intermediate production
aids or special printing
aids sold to the client for
that combined charge.

If tax is not reported on
this basis, it will be
rebuttably presumed that
75 percent of the
combined charge for the
finished art and
conceptual services is for
the nontaxable services
and that 25 percent of the
combined charge is the
measure of tax on the
retail sale of the finished
art, provided that 25
percent of the combined
charge is not less than the
sales price to the
advertising agency or
commercial artist of the
finished art (or
component parts) and any
intermediate production
aids or special printing
aids sold to the client for
that combined charge.

1. Lump sum billing
of in-house artwork
containing preliminary
art and finished art.

An advertising agency,
artist or designer may
elect to do a lump-sum
billing of in-house
artwork containing both
preliminary art and
finished art. Htaxisnet
reported-on-this-basis; On
billing of in-house
artwork for which an
advertising agency,
artist or designer makes
a lump-sum charge that
includes both
preliminary art and
other nontaxable
services and finished
art, it will be rebuttably
presumed that 75 percent
of the combined charge
for the finished art and
conceptual services is for
the nontaxable services
and that 25 percent of the
combined charge is the
measure of tax on the
retail sale of the finished
art, provided that 25
percent of the combined
charge is not less than the
sales price to the
advertising agency or
commercial artist of the
finished art (or

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
component parts) and any
intermediate production
aids or special printing
aids sold to the client for
ACTION 11 - | If such sales price to the [same as staff’s] [same as staff’s] If such sales price to the [no comments received in | that combined charge. ¥
Transfers of advertising agency or advertising agency or response to staff’s revised | suchsalesprice-to-the
Finished Art commercial artist is more commercial artist is more | language] advertising-ageney-or
in Tangible than 25 percent of the than 25 percent of the commeretal-artstis-mere
Form — Cost combined charge to the combined charge to the than25-pereent-oi-the
of Special client, the measure of tax client, the measure of tax combined-charge-to-the
Printing Aids shall be deemed to be shall be deemed to be chent—the-meastre-of tax
such sales price of the such sales price of the shall-be- deemed-to-be
tangible personal property tangible personal property such-salesprice-of the
to the advertising agency to the advertising agency tangible-personal-property
or commercial artist. or commercial artist. to-the-advertising-ageney
ACTION 12 - Intermediate production
Transfers of aids or special printing
Finished Art aids sold to the client
in Tangible that are separately listed
Form — and priced on the
Option to invoice to the client are
Separately subject to the rules
State Special governing an
Printing Aids advertising agency
acting as an agent or
retailer as described in
subdivision (c).
®)(2) ®)(2) b)) ®)(2) ®)2) ©Q)
(D) Reproduction (D) Reproduction (D) Reproduction Rights
ACTION 13 - | Rights Transferred With Rights Transferred With [same as staff’s] [same as staff’s] Transferred With [same as staff’s]
Technology Finished Art. Finished Art. Finished Art.
Transfer
Agreement — 2. Any agreement 2. Any agreement 2. Any agreement
Requirement | evidenced by a writing evidenced by a writing that assigns or licenses a
That It Be in (such as a contract, (such as a contract, copyright interest in
Writing invoice, or purchase invoice, or purchase finished art for the

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
order) that assigns or order) that assigns or purpose of reproducing
licenses a copyright licenses a copyright and selling other property
interest in finished art for | interest in finished art for subject to the copyright
the purpose of the purpose of interest is a technology
reproducing and selling reproducing and selling transfer agreement, as
other property subject to other property subject to explained further in
the copyright interestisa | the copyright interest is a Regulation 1507. Tax
technology transfer technology transfer applies to amounts
agreement, as explained agreement, as explained received for any tangible
further in Regulation further in Regulation personal property
1507. Tax applies to 1507. Tax applies to transferred as part of a
amounts received for any | amounts received for any technology transfer
tangible personal property | tangible personal property agreement.
transferred as part of a transferred as part of a
technology transfer technology transfer
agreement. agreement.
ACTION 14 - Notwithstanding
Technology subdivision (b)(2)(B),
Transfer tax does not apply to
Agreement - temporary transfers of
Finished Art computer storage media
Transferred containing finished art
on Computer transferred as part of a
Storage technology transfer

Media

Tax does not apply to
amounts received for the
assignment or licensing of
a copyright interest as
part of a technology
transfer agreement. The
measure of tax on the sale
of finished art transferred
by an advertising agency
or commercial artist as
part of a technology
transfer agreement shall
be:

agreement.

Tax does not apply to
amounts received for the
assignment of a copyright
interest to a third party as
part of a technology
transfer agreement. The
measure of tax on the sale
of finished art transferred
by an advertising agency
or commercial artist as
part of a technology
transfer agreement shall
be:

Tax does not apply to
amounts received for the
assignment or licensing of
a copyright interest as
part of a technology
transfer agreement. The
measure of tax on the sale
of finished art transferred
by an advertising agency
or commercial artist as
part of a technology
transfer agreement shall
be:

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
(b)(2)(D)2 (b)(2)(D)2 (b)(2)(D)2 (b)(2)(D)2 (b)(2)(D)2 (©)2)D)2
ACTION 21 - a. The separately a. The separately a. The separately a. a. a.
General stated sales price for the stated sales price for the stated sales price for the
Language finished art, provided the | finished art, provided the | finished art, provided the | [same as staff’s] [same as staff’s] [same as staff’s]
Differences separately stated price separately stated price is separately stated price

[Alternative 2]

ACTION 15
Technology
Transfer
Agreement —
Separately
Stated Price

ACTION 3 -
New
Clarifying
Language
(Finished Art
and Like
Finished Art)

represents a fair market
value of the tangible
personal property;

b. Where there is no
such separately stated
price, the separate price at
which the person holding
the copyright interest in
the finished art has sold or
leased that finished art or
like finished art to an
unrelated third party
where: 1) the finished art
was sold or leased
without also transferring
an interest in the
copyright; or 2) the
finished art was sold or
leased in another
transaction at a stated

price satisfying the
requirements of
subdivisions

(b)(2)(D)2.a.; or

reasonable;

[same as staff’s]

represents either (i) the
fair market value of the
tangible personal
property; or (ii) if the
possession of the
finished art is
transferred temporarily
for purposes of
reproduction, the fair
rental value of the
tangible personal
property;

[no comments received —
staff added language after
final interested parties
submissions were
received]

[no comments received —
staff added language after
final interested parties
submissions were
received]

[no comments received —
staff added language after
final interested parties
submissions were
received]

[no comments received —
staff added language after
final interested parties
submissions were
received]

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative S)

c. Ifthere is no such c. Ifthere is no such c. Ifthere is no such [same as staff’s] c. If'there is no such c. Ifthere is no such
separately stated price separately stated price separately stated price separately stated price separately stated price
under subdivision under subdivision under subdivision under subdivision under subdivision
(b)(2)(D)2.a., nor a ®)(2)(D)2.a., nor a (b)(2)(D)2.a., nor a (b)(2)(D)2.a., nor a ®)(2)(D)2.a., nor a
separate price under separate price under separate price under separate price under separate price under
subdivision (b)(2)(D)2.b., | subdivision (b)(2)(D)2.b., | subdivision (b)(2)(D)2.b., subdivision (b)(2)(D)2.b., | subdivision (b)(2)(D)2.b.,
200 percent of the 200 percent of the 200 percent of the 200 percent of the 200 percent of the
combined cost of combined cost of combined cost of combined cost of combined cost of

ACTION 17 — | materials and labor used materials and labor used materials and labor used materials and labor used materials and labor used
Cost of to produce or acquire the to produce or acquire the to produce or acquire the to produce or acquire the to produce or acquire the
Materials — finished art. “Cost of finished art. “Cost of finished art. “Cost of finished art. “Cost of finished art. “Cost of
Includes materials” consists of the | materials” consists of the | materials” consists of the materials” consists of the | materials” consists of the
Those Used as | costs of those materials costs of those materials costs of those materials costs of those materials costs of those materials
Well as used or incorporated into | used or incorporated into | used or incorporated into physically incorporated used or incorporated into
Incorporated the finished art, or any the finished art, or any the finished art, or any into the finished art, or the finished art, or any
[Alternative 4] | tangible personal property | tangible personal property | tangible personal property any tangible personal tangible personal property
transferred as part of the transferred as part of the transferred as part of the property transferred as transferred as part of the
technology transfer technology transfer technology transfer part of the technology technology transfer
ACTION 16 — | agreement. “Labor” agreement. “Labor” agreement. “Cost of transfer agreement. agreement. “Labor”
Technology includes any charges or means any charges for labor” includes any “Labor” includes any includes any charges or
Transfer value of labor used to labor used to create such consideration paid to an charges or value of labor | value of labor used to
Agreement — create such tangible tangible personal property | employee or an used to create such create such tangible
the Value of personal property whether | where the advertising independent contractor tangible personal property | personal property whether
the Artist’s the advertising agency or | agency or commercial for labor used to create whether the advertising the advertising agency or

Labor
[Alternative 1
and 2]

commercial artist
performs such labor, a
third party performs the
labor, or the labor is
performed through some
combination thereof. The
value of labor provided
by the advertising agency
or commercial artist shall
equal the lower of the
normal and customary
charges for labor billed to
third parties by the
advertising agency or

artist purchases such
labor from a third party
or the work is
performed by an
employee of the
advertising agency or
commercial artist.

such tangible personal
property.

agency or commercial
artist performs such labor,
a third party performs the
labor, or the labor is
performed through some
combination thereof. The
value of labor provided
by the advertising agency
or commercial artist shall
equal the lower of the
normal and customary
charges for labor billed to
third parties by the
advertising agency or

commercial artist
performs such labor, a
third party performs the
labor, or the labor is
performed through some
combination thereof. The
value of labor provided
by the advertising agency
or commercial artist shall
equal the lower of the
normal and customary
charges for labor billed to
third parties by the
advertising agency or

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
commercial artist, or the commercial artist, or the commercial artist, or the
fair market value of the fair market value of the fair market value of the
labor performed by the labor performed by the labor performed by the
advertising agency or advertising agency or advertising agency or
commercial artist. [1f staff’s commercial artist. commercial artist.
ACTION 21 - recommendation is Nontaxable fees, charges
General adopted, the Guild and commissions are not
Language proposes the following included in the
Differences language be added as the calculation of direct
[Alternative 5] last sentence of the labor (see (¢) (1) (f).
paragraph.]
ACTION 16 - In the absence of
Technology evidence of a price
Transfer charged by that
Agreement — commercial artist or
the Value of advertising agency for
the Artist’s labor only, the fair
Labor market value for such
(continued) labor shall be presumed
to be $100.
ACTION 18 — | (b)(3) SALES OF b)(3) ®)@3) ®Q@3) ®)(3) (B3) SALES OF
Explanation OTHER TANGIBLE [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] OFHERIANGHEE
of Calculation | PERSONAL PROPERTY PERSONALPROPERTY
of Sales Price | BY ADVERTISING BY-ADVERTISING
of Other AGENCY OR AGENCY-OR
Tangible COMMERCIAL COMMERCIAL
Personal ARTIST. Tax applies to ARHST—TFaxappliesto
Property the total charge for the the-total-chargefor-the
retail sale of tangible retail sale-of tangible
personal property by an personal property by-an
advertising agency or advertisihg-ageney-of
commercial artist. If an commeretabartst—Han
advertising agency or advertisinaseney-of
commercial artist comnmereialartst
combines charges for combines-chargestor
nontaxable services as nontaxableservieesas
defined in subdivision defined-insubdivision

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative S)
(b)(1)(F), such as media b} HE);such-as-media
placement, with charges placement;-with-charges
for tangible personal fortangible personal
property for which the property-for-which-the
advertising agency or advertising-ageney-or
commercial artist is the commereial-artistis-the
retailer, the measure of retailer-the-measure-of
tax on that retail sale of tax-on-thatretatlsale-of
property includes the total property-includes-the-total
of: direct labor; the cost of:directlabor;-the-cest
of purchased items that of purchased-items-that
become an ingredient or become-an-ingredient-or
component part of the compenent-part-ofthe
tangible personal tangible-personal
property; the cost of any property;-the-eost-ofany
intermediate production intermediate-production
aids or special printing atds-erspeetal printing
aids; and a reasonable aids;-and-areasonable
markup. Commissions, markap—Commissions;
fees, and other charges fees;-and-othercharges
exclusively related to the exchusivelyrelated-to-the
production or fabrication production-orfabrication
of tangible personal of-tangible-personal
properly are part of direct propethy-are-partof direet
labor and are thus labor-and-are-thus
included in the measure neluded-in-the-measure
of tax. Such charges ettax—Sueh-charges
include retouching of mehude retouehineof
photographic images or phetegraphie-images-or
other artwork for otherartworkfor
reproduction, provided reproduction; provided
the retouching is intended theretouchingis-intended
to improve the quality of to-improve-the-quality-of
the reproduction. An the-reproduction—An
advertising agency or advertising-ageney-of
commercial artist must commerecial-artist-arust
keep sufficient records to keepsufficient-records-to
document the basis for the document-the-basisfor-the
reported measure of tax. reported-measure-of-tax

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative S)

ACTION 21 - | (b)(4) ITEMS (b)(4) (b)(4) (b)(4) (b)(4) ODHITEMS

General PURCHASED BY AN [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] PURCHASED BY-AN

Language ADVERTISING ADVERHSING

Differences AGENCY OR AGENCY-OR
COMMERCIAL COMMERCIAL
ARTIST. Except when ARTIST—Exceptwhen
property is resold prior to property-isresold-priorto
any use, an advertising ay-Hseah-advertising
agency or commercial ageney-orcommeretal
artist is the consumer of artistis-the-consumerof
tangible personal property tangible personal-property
used in the operation of used-in-the-operation-of
its business. Tax applies is-business—Tax-apphies
to the sale of such teo-thesale-ofsuch
property to, or to the use property-tororto-the-tse
of such property by, the ofsueh-property-by—the
advertising agency or advertising-ageney-of
commercial artist. commereialartist:

(c) SITUATIONS
SPECIFIC TO
ADVERTISING
AGENCIES.

(1) ADVERTISING
AGENCY ACTING AS
AN AGENT FOR ITS
CLIENT. An agent is one
who represents another,
called the principal, in
dealings with third
persons. (Civil Code
section 2295.) To the
extent that an advertising
agency acts as the agent
of its client when
acquiring tangible
personal property, it is

[same as staff’s]

[same as staff’s]

[same as staff’s]

[no comments received]

(b) SITUATIONS
SPECIFIC TO
ADVERTISING
AGENCIES.

(1) ADVERTISING
AGENCY ACTING AS
AN AGENT FOR ITS
CLIENT. An agent is one
who represents another,
called the principal, in
dealings with third
persons. (Civil Code
section 2295). To the
extent that an advertising
agency acts as the agent
of its client when
acquiring tangible
personal property, it is

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative S)
neither a purchaser of the neither a purchaser of the
property with respect to property with respect to
the supplier nor a seller of the supplier nor a seller of
the property with respect the property with respect
to its principal (that is, its to its principal (that is, its
client). Because of the client). Because of the
unique relationship unique relationship
between advertising between advertising
agencies and their clients, agencies and their clients,
unless an advertising unless the advertising
ACTION 21 — | agency elects non-agent agency elects non-agent
General status under subdivision status under-subdivision
Language (c)(2)(A) or is otherwise ()Y A)-oris-otherwise
Differences the retailer of the property theretatler-of-the-property
under subdivision andersubdivisien
(©)2)(B) or (c)(2)(C), it is EXABrorte}2HE) it is

rebuttably presumed that
the advertising agency
acts as the agent of its
client when acquiring
tangible personal property
on its client’s behalf.

()

(A) A supplier of
tangible personal property
to an advertising agency
is presumed to have made
a retail sale of that
property unless the
supplier takes a timely
and valid resale certificate
in good faith from the
advertising agency.
Otherwise, the supplier
has the burden of
establishing that the
advertising agency

[same as staff’s]

[same as staff’s]

[same as staff’s]

[no comments received]

rebuttably presumed that
the advertising agency
acts as an agent of its
client when acquiring
tangible personal property
on its client's behalf. (See

(©)(2)(A),(B),(C).

(b)(1)

(A) A supplier of
tangible personal property
to an advertising agency
is presumed to have-made
a retail sale of that
property unless the
supplier takes a timely
and valid resale certificate
in good faith from the
advertising agency.
Otherwise, the supplier
has the burden of
establishing that the
advertising agency

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
elected non-agent status elected non-agent status
under subdivision under-subdivisien
ACTION 21 - | (c)(2)(A) and resold the DA and reseld-the
General property or that the property-or-that the
Language advertising agency resold advertising agency resold
Differences the property as the retailer the-property-as-theretatler
under subdivision andersubdivisien
(©)Q2)(B) or ()2)(C). 2By ) D)C):
(o)1)
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(c)(1)(B) — see Exhibit 5,
page §.
(o)1) (b)(1)
(C) An advertising [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (C) An advertising
agency may not issue a agency may not issue a
resale certificate when resale certificate when
purchasing tangible purchasing tangible
personal property as the personal property as the
agent of its client. An agent of its client. An
advertising agency who advertising agency who
issues a resale certificate issues a resale certificate
to a supplier is presumed to a supplier is presumed
to be purchasing tangible to be purchasing tangible
personal property from personal property from
ACTION 19 — | that supplier on its own that supplier on its own
Evidence to behalf for resale and not behalf for resale and is
Prove to be acting as an agent of not te-be acting as an
Erroneous its client. However, the agent of its client.
Issuance of a advertising agency may However, the advertising
Resale provide evidence to prove agency may provide
Certificate that its issuance of the evidence to prove that its

resale certificate was
erroneous and that the
advertising agency was

issuance of the resale
certificate was erroneous
and that the advertising

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
acting as an agent of its agency was acting as an
client, provided the agent of its clients
ACTION 19 — | advertising agency has provided-theadvertising
Evidence to not treated the transaction ageney-has-net-treated
Prove as its own sale of tangible the-transactions-as-its
Erroneous personal property to its own-sale-oftangible
Issuance of a client, collecting tax or personal property or its
Resale tax reimbursement from clent;-collecting-tax-or
Certificate its client on that sale. If taxreimbursementfrom
(continued) the resale certificate was its-elient-on-thatsale: If
issued in error, the the resale certificate was
advertising agency is issued in error, the
liable for use tax on the advertising agency is
cost of tangible personal liable for use tax on the
property purchased under cost of tangible personal
the certificate unless the property purchased under
advertising agency has the certificate unless the
already paid that tax to advertising agency has
the supplier or to the already paid that tax to
Board, or the client has the supplier or to the
self-reported and paid the Board, or the client has
tax to the Board. self-reported and paid the
tax to the Board.
ACTION 3 - (c)(2) ADVERTISING [no comments received — | [no comments received — | [same as staff’s] [no comments received — | [no comments received —
New AGENCY ACTING AS staff added language after | staff added language after staff added language after | staff added language after
Clarifying A RETAILER. An final interested parties final interested parties final interested parties final interested parties
Language advertising agency that submissions were submissions were submissions were submissions were
(Advertising acts as a retailer of received] received] received] received]
Agency tangible personal property
Acting as may issue a resale
Retailer) certificate for such

tangible personal property
if the property will be
resold prior to any use.
Absent an agreement that
the property will be sold
prior to use, tax is due on

the purchase price of

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.

6V Jo ¢f abed

g epuaby

/¥0-10 Jequinp Jaded anss| |ew.o



AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item
%*

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by Guild
(Alternative 1)

Regulatory Language
Proposed by Blonder
(Alternative 2)

Regulatory Language
Proposed by Wayne
(Alternative 3)

Regulatory Language
Proposed by Liao
(Alternative 4)

Regulatory Language
Proposed by AAAA
(Alternative 5)

tangible personal property
that is used prior to being
resold to the client and, in
addition, tax is also due
on the sales price of the
tangible personal property
to the client.

(A) Election of Non-
Agent Status. An
advertising agency may
elect non-agent status
with respect to sales of
tangible personal property
to its client. This election
must be supported by a
specific written statement
in its master agreement
with the client.
Alternatively, a statement
may be included on an
advertising agency’s job
order or invoice to its
client. Statements should
include the following or
similar language:
“(Advertising Agency’s
name) will not be acting
as an agent of (client’s
name) for purposes of this
transaction.”

An advertising agency
that elects non-agent
status is a retailer with
respect to tangible
personal property sold to
its clients. The measure
of tax on the advertising

[same as staff’s]

[same as staff’s]

[same as staff’s]

[no comments received]

(A) Election of Non-
Agent Status. An
advertising agency may
elect non-agent status
with respect to sales of
tangible personal property
to its client. This election
must be supported by a
specific written statement
in its master agreement
with the client.
Alternatively, a statement
may be included on an
advertising agency’s job
order or invoice to its
client. Statements should
include the following or
similar language:
“(Advertising Agency’s
name) will not be acting
as an agent of (client’s
name) for purposes of this
transaction.”

An advertising agency
that elects non-agent
status is a retailer with
respect to tangible
personal property sold to
its clients. The measure
of tax on the advertising

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
agency’s retail sale is the agency’s retail sale is the
separately stated charge separately stated charge
for the tangible personal for the tangible personal
property. If there is no property. If there is no
such separately stated such separately stated
charge, the measure of tax charge, the measure of tax
is calculated as provided is calculated as provided
in subdivision (b). in subdivision (c).
ACTION 21 - Except for in-house
General artwork billed on a
Language lump sum method under
Differences section (c¢)(5), tax is due
on the taxable selling
price of tangible
personal property . If
there is no separately
stated charge, the
taxable selling price may
be calculated as shown
in subdivision (c).
©(2) ©(2) ©(2) ©)(2) ©)(2) b)2)
(B) Items Produced or | [same as staff’s] [same as staff’s] (B) Items Produced or | /no comments received] (B) Items Produced or
Fabricated by an Fabricated by an Fabricated by an
Advertising Agency in- Advertising Agency in- Advertising Agency in-

House. Advertising
agencies are retailers of
tangible personal property
they produce or fabricate,
e.g., by their own
employees. Advertising
agencies are not agents of
their clients with respect
to the acquisition of
materials incorporated
into such items of
tangible personal property
they produce or fabricate,

House. Advertising
agencies are retailers of
tangible personal property
they produce or fabricate,
e.g., by their own
employees. Advertising
agencies are not agents of
their clients with respect
to the acquisition of
materials incorporated
into such items of
tangible personal property
they produce or fabricate,

House. Advertising
agencies are retailers of
tangible personal property
they produce or fabricate,
e.g., by their own
employees. Advertising
agencies are not agents of
their clients with respect
to the acquisition of
materials incorporated
into such items of
tangible personal property
they produce or fabricate,

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting

Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative S)
but instead are the but instead are the but instead are the
retailers of such property. retailers of such property. retailers of such property.
The measure of tax on The measure of tax on The measure of tax on
their retail sale of that their retail sale of that their retail sale of that
property is the separately property is the separately property is the separately
stated charge for the stated charge for the stated charge for the
property sold. If there is property sold. If there is property sold. If there is
no such separately stated no such separately stated no such separately stated
charge, the measure of tax charge, the measure of tax charge, the measure of tax
is calculated as provided is calculated as provided is calculated as provided
in subdivision (b). in subdivision (b). The in subdivision (c).
ACTION 21 - term “incorporated”
General means those items that Except for in-house
Language become an ingredient or artwork billed as a
Differences part of the property and lump-sum under section

[Alternative 3
and 5]

not those that are
merely consumed or
used in the production
of the property sold.
For example, materials
such as bronze in a
sculpture or canvas in a
painting are
incorporated into the
property and may not
be treated as an agent
transaction. A
photograph is not
incorporated into
finished art if only a
copy of the photograph
was incorporated into
the finished art and it
may be treated as an
agent transaction. (c)(1).

(¢)(5), tax is due on the
taxable selling price of
tangible personal
property fabricated or
produced by the
advertising agency's
employees. In those
situations, an
advertising agency
should issue a resale
certificate when
purchasing items that
become part of such
tangible personal
property.

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
©Q) ©Q) ©Q) ©0Q) ©0Q) ®Q)
ACTION 20 - (C) Invoice to Client [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] —(E&)Inveoteeto-Client
Invoice to for More Than Cost of for-More-Fhan-Cost-of
Client for Tangible Personal Fangible Personat
More Than Property to Advertising Property-to-Advertising
Cost of Agency. When an Aveney—When-an
Property advertising agency advertising-ageney
invoices its client for vetees-tschentfor
tangible personal property tangtble-personal-property
provided by the previded-by-the
advertising agency advertistng-ageney
without separately stating without separatelystating
the amount paid to the the-amountpaid-to-the
supplier for that property, supplierfor-thatproperty;
the advertising agency is the-advertising-ageney-is
the retailer of the tangible theretatter-ofthe-taneible
personal property to its personal-property—to-its
client. For example, client—Forexample;
when the advertising when-the-advertising
agency invoices a single ageney-invoices-a-single
charge to its client for charge-to-itsehientfor
tangible personal property tangible personal property
that includes the amount thatincludes-the-amount
paid to the supplier for the patd-to-thesupplierforthe
tangible personal property tangtble-personal-property
together with a markup, together-with-a-markup;
the advertising agency is theadvertisine ageneyis
the retailer of that theretailerof that
tangible personal property tangible-personal-property
and tax applies to that and-tax-apphiesto-that
separately stated charge. separately-stated-charge:
If the advertising agency H the-advertising-ageney
makes a lump sum charge artkes-a-hmp-sum-charee
to its client that includes to-its-client-thatineludes
the charge for the tangible thecharuetor the tanuible
personal property as well personal-property-as-wel
as the charge for any as-thechargeforany
nontaxable services or nontaxableserviees-or
reproduction rights under reproductionrights-under

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
subdivision (b), the subdiviston-t—the
advertising agency is the advertising-ageney-is-the
retailer of the tangible retailer of the-tangible
personal property personal-property
provided and the measure provided-and-the-measure
of tax on the sale of that oftax-on-thesale-of that
tangible personal property tangtble personal-property
is calculated as provided is-elenlated-as-provided
in subdivision (b). in-subdivision-th):
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(d)— see Exhibit 5, page
10.
(e) CHARGES AND (e) CHARGES AND
TRANSACTIONS TRANSACTIONS
GOVERNED BY GOVERNED BY
OTHER OTHER
REGULATIONS. REGULATIONS.
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivisions
(©)(1), (€)(2), and (e)(4) -
see Exhibit 5, page 10.
ACTION 3 - (3) PRINTED SALES [no comments received — | [no comments received — | [same as staff’s] [no comments received — | [no comments received —
New MESSAGES. staff added language after | staff added language after staff added language after | staff added language after
Clarifying Qualifying sales of final interested parties final interested parties final interested parties final interested parties
Language printed sales messages submissions were submissions were submissions were submissions were
(Printed Sales | may qualify for received] received] received] received]
Messages) exemption, as explained

in Regulation 1541.5.

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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AGENDA D - February 5, 2002 Business Taxes Committee Meeting
Graphic Arts and Related Enterprises — Regulation 1540, Advertising Agencies,
Commercial Artists and Designers

2Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
ACTION 21 - (5) VIDEO OR FILM [same as staff’s] [same as staff’s] [same as staff’s] [same as staff’s] (4) VIDEO OR FILM
General PRODUCTIONS. When PRODUCTIONS. When
Language a video or film production a video or film production
Differences obtained or furnished by obtained or furnished by

an advertising agency to
its client constitutes
qualified production
services as defined in
Regulation 1529, tax
applies to the charges for
such qualified production
services as provided in
Regulation 1529.

an advertising agency to
its client constitutes
qualified production
services as defined in
Regulation 1529, tax does
not apply applies to the
charges for such qualified
production services as
provided in Regulation
1529. Similarly, tax
does not apply to
charges for creative art
services or for qualified
production services.

WG\BTC\BTC TOPICS - 2002\21 Graphic Artists (Regs 1540, 1541, 1543)\Issue Paper\1540-1543 [P AGENDA D1.doc

*Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of
Tax to Graphic Arts and Related Enterprises
(Regulations 1540, 1541, 1543 and 1528)

Issue

Should Regulations 1540, 1541, 1543 and 1528 be amended to clarify the application of tax to graphic arts and
related enterprises?

Staff Recommendation

Staff recommends the adoption of amendments to Regulations 1540, 1541, 1543, and 1528 as provided in

Exhibits 5, 7, 8, and 9. Staff’s recommendations have no operative date. (See Issue Paper (IP) pages 4 through
11.)

Other Alternative(s) Considered
A. Alternative 1 - (Agenda D Action Items 14, 16 and 21)

In addition to staff’s recommendation, Mr. Eric Miethke representing the Graphic Artists Guild (Guild), proposes
amendments to Regulation 1540 as provided in Exhibit 3. The Guild’s proposal recommends no operative date.
(See IP pages 11 through 13.)

B. Alternative 2 - (Agenda D Action Items 15 and 16)

In addition to staff’s recommendation, Mr. Nicholas Blonder, Attorney at Law, proposes amendments to
Regulation 1540 as provided in Exhibit 3. Mr. Blonder’s proposal recommends no operative date. (See IP pages
13 through 15.)

C. Alternative 3 - (Agenda D Action Items 5-9, 12, and21)

In addition to staff’s recommendation, Mr. Don Wayne proposes amendments to Regulation 1540 as provided in
Exhibit 3. Mr. Wayne’s proposal recommends no operative date. (See IP pages 15 through 17.)

D. Alternative 4 - (Agenda D Action Items 13 and 17)

In addition to staff’s recommendation, Mr. Peter Liao proposes amendments to Regulation 1540 as provided in
Exhibit 3. Mr. Liao’s proposal recommends no operative date. (See IP pages 17 through 19.)

E. Alternative 5 - (Agenda D Action Items 2, 5-8, 10, 11, and 18-21)

Mr. Don Jung and Mr. Joseph Vinatieri, representing the American Association of Advertising Agencies
(AAAA), propose amendments to Regulation 1540 as provided in Exhibits 3 and 4. The AAAA’s proposal
recommends no operative date. (See IP pages 19 through 20.)

F. Alternative 6 - (Agenda C Action Item 1)

As proposed by Mr. Patrick Leone, CPA, adopt staff’s recommendation except do not replace the language
“ultimately subject to sales tax” in Regulation 1541(c)(1) as provided in Exhibit 6. If staff’s recommendation is
approved, Mr. Leone recommends an operative date of October 1, 2002. (See IP pages 20 through 22.)
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Background

The application of tax to graphic arts and related enterprises is addressed in Regulation 1540,
Advertising Agencies, Commercial Artists and Designers; Regulation 1541, Printing and Related Arts;
and Regulation 1543, Publishers. Please see Exhibit 10 for a summary of the current provisions and
history of these three regulations. Clarification of the application of tax is needed for the following
reasons:

- Amendments to Regulations 1540 and 1541, effective 1999 and 2000, have resulted in inconsistencies
and confusion in the application of tax to charges for graphic art services and special printing aids.

- The April 2, 2001 California Supreme Court decision, Preston v. State Board of Equalization
invalidated a portion of Regulation 1540.

- Regulation 1543 has not been updated to correspond with the 1999 and 2000 amendments to
Regulations 1540 and 1541.

- Senate Bill (SB) 330, Chapter 799, Statutes of 1999, created Revenue and Taxation Code (RTC)
section 6010.30 that provides an exclusion from “sale” or “purchase” for certain transfers of original
drawings, sketches, illustrations, or paintings by artists or designers at a social gathering. These
provisions are not currently in Regulation 1540.

- In order to alert commercial photographers who are acting as commercial artists that the application
of tax to their transactions is explained in Regulation 1540, a reference to Regulation 1540 should be
added to Regulation 1528, Photographers, Photo Copiers, photofinishers and X-Ray Laboratories.

Application of Tax to Charges for Special Printing Aids

The provision including the phrase “ultimately subject to sales tax” in Regulation 1541(c)(1) has created
confusion. This is evident by taxpayers’ written requests for clarification on the terminology “ultimately
subject to sales tax” because it referred to transactions involving exempt sales as well as taxable sales.

Provisions in Regulation 1543 concern the application of tax to sales of artwork to publishers. These
provisions use language taken from Regulation 1540 prior to the amendments that became effective on
April 23, 2000. Consequently, Regulation 1543 does not address the situation where there is a taxable
sale of artwork along with nontaxable conceptual and design services for a lump-sum price, thereby
creating a potential inconsistency between Regulations 1540 and 1543.

Preston Decision

On April 2, 2001, the California Supreme Court issued its opinion in the case of Preston v. State Board
of Equalization (2001) 25 Cal.4™ 197 (Preston). Preston found that tax does not apply to a copyright
interest transferred along with copyrighted artwork pursuant to a written agreement contemplating the
copying and selling of the copyrighted material because this type of transaction constitutes a technology
transfer agreement (TTA) pursuant to RTC sections 6011(c)(10) and 6012(c)(10). In reaching this
conclusion, Preston further found that the legislation enacting the TTA provisions applied retroactively
and that at least subdivision (d)(4) of Regulation 1540 is invalid.
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Since the Preston decision specifically invalidated a subdivision of Regulation 1540 and provides a
method of valuing artwork that differs from the current provisions of 1540, it is proposed that
Regulation 1540 be amended in accordance with the Preston decision.

As a separate but related matter, proposed Regulation 1507, Technology Transfer Agreements, was
discussed at the December 19, 2001 Business Taxes Committee meeting, and is scheduled for public
hearing on March 27, 2002.

Senate Bill 330

Senate Bill (SB) 330 (Chapter 799, Statutes 1999) created RTC section 6010.30, which provides an
exclusion from the terms “sale” and “purchase” for the transfer of original drawings, sketches,
illustrations or paintings by an artist or designer at a social gathering for entertainment purposes if all of
the following requirements are met:

Substantially all (80 percent or more) of the drawings, sketches, illustrations, or paintings are
delivered by the artist or designer to a person or persons other than the purchaser.

- Substantially all (80 percent or more) of the drawings, sketches, illustrations, or paintings are received
by a person or persons, other than the purchaser, at no cost to the person or persons who become the
owner of the drawings or sketches.

- The charge for the drawings, sketches, illustrations, or paintings is based on a preset fee.

- The fee charged for the drawings, sketches, illustrations, or paintings is contingent upon a minimum
number of three drawings, sketches, illustrations or paintings to be produced by the artist or designer
at the social gathering.

This legislation was enacted to codify a specific ruling in a case heard by the Board. That case involved
an artist who was hired for an hourly fee by a host or hostess to draw caricatures of guests at parties.
The artist received the fee regardless of the number of guests who requested that a caricature be drawn.
The Board concluded that the entertainment value the artist provided was the true object of the contract
and that any artwork transferred was merely incidental. It is proposed that the provisions of RTC
section 6010.30 be incorporated into Regulation 1540.

Submissions From Interested Parties

Staff has received comments from the Printing Industries of California (PIC), the Graphic Artists Guild
(Guild), the American Association of Advertising Agencies (AAAA), Sedlik Photography, the American
Society of Media Photographers (ASMP), and the California chapters of the Advertising Photographers
of America (APA). See below for further discussion of submissions received.

Interested parties meetings were held on August 7, 2001, and on November 13, 2001, in both
Sacramento and Torrance via teleconference to discuss the concerns of the graphic arts industries.

Subsequent to the November 13, 2001 interested parties meeting, staff received additional comments
from AAAA, Guild, PIC, Mr. Peter Liao, Mr. Nicholas Blonder, and Mr. Don Wayne.
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In addition to comments from interested parties, staff has considered input from the field audit staff and
other subject matter experts within the Board when drafting the proposed amendments. This was done
in an effort to encompass situations encountered in the field throughout California.

This topic is scheduled for discussion at the February 5, 2002 Business Taxes Committee meeting.

Staff Recommendation

A. Description of the Staff Recommendation

Staff recommends the following:

Conforming Regulations 1540, 1541, and 1543 in accordance with the April 2000 revisions to
Regulation 1540, in regard to lump-sum billings for artwork and nontaxable services. Staff’s
proposal clarifies that printers and publishers are entitled to claim 75% of a lump-sum charge for the
transfer of artwork as nontaxable charges if conceptual and design services are provided with the
artwork.

Amending Regulation 1540 in accordance with the California Supreme Court ruling in Preston v.
State Board of Equalization on the taxability of artwork when sold along with copyright interests.
Staff proposes to insert language and references on the application of tax to technology transfer
agreements in Regulations 1540, 1541, and 1543. In addition, staff proposes language to clarify
when transfers of copyright interests are includable in the taxable sales price and when transfers of
copyright interests along with copyrighted artwork, pursuant to a written agreement contemplating
the copying and selling of the copyrighted material, are not taxable.

Reformatting Regulation 1540 to provide definitions of terms and the application of tax at the
beginning of the regulation. Staff proposes to define key terms for each regulation to provide an
easier understanding of the application of tax to graphic arts and related enterprises.

Amending Regulation 1540 to clarify that the term “commercial artists” includes commercial
photographers. As part of incorporating commercial photographers in Regulation 1540, the term
“photographs” was replaced with “photographic images” to include tangible personal property
provided by commercial photographers and designers. Staff proposes to incorporate language in
subdivision (a)(3) to include a commercial photographer within the same classification as a
commercial artist.

Adding the following sentence to Regulation 1528, Photographers, Photocopiers, Photo Finishers
and X-ray Laboratories, to refer commercial photographers to Regulation 1540.
See Regulation 1540, Advertising Agency and Commercial Artists, for transfers

of photographic images by commercial artists.

Incorporating into Regulation 1540(d) the provisions of SB 330, which specifies the circumstances
under which tax does not apply to the transfer of original drawings at social gatherings for
entertainment purposes.
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- Amending Regulation 1541 to replace the confusing terminology of “ultimately subject to tax” with a
clear explanation of the application of tax. Staff proposes to reformat the discussion of special
printing aids into subdivision (c)(1) through (c)(3) as it relates to a printer’s and a print broker’s
purchase of special printing aids, the sale of these printing aids, and the application of tax to each
transaction.

Staff’s recommendations have no operative date. Staff’s proposed language is shown in Exhibits 5, 7, 8,
and 9.

Mr. Gerald M. Bonetto representing the Printing Industries of California (PIC), has provided comments
addressing the inconsistency between Regulations 1540 and 1541. Staff has worked with PIC and has
addressed their concerns with regard to the printing industry. The PIC has provided their support and
agreement with staff’s recommendation in regard to the proposed amendments to Regulation 1541.

Several interested parties have expressed agreement with staff’s intentions, except as explained in the
following discussion of alternative proposals. Proposals 1 through 5 relate to Regulation 1540, and
subdivision references in these proposals are to Regulation 1540. Proposal 6 relates to Regulation 1541.

Staft’s Comments Regarding Guild’s Proposal (Alternative 1)

As described under Alternative 1, the Guild proposes to provide language in subdivision (b)(2)(D)2. to
provide that finished artwork temporarily transferred on computer storage media in a technology transfer
agreement has a de minimis fair rental value and that the value of the artwork is incidental to the transfer
of the intangible rights. Staff believes that this proposal does not conform with law and does not agree
with it. Although the Guild refers to Regulation 1502 (discussed further below), staff believes that the
circumstances here are different. RTC sections 6011(c)(10) and 6012(c)(10) explicitly set forth the
measure of tax on the sale of tangible personal property in connection with a technology transfer
agreement, and do not incorporate a de minimis concept. In fact, these provisions explicitly apply this
measure of tax to temporary transfers (i.e., leases). Thus, in accordance with these provisions, staff
believes that there is no statutory authority to allow a de minimis concept in the valuation of the tangible
personal property transferred in a technology transfer agreement, and that tax must instead be applied as
specified in the provisions of the Revenue and Taxation Code.

Furthermore, the Guild’s argument is the same argument it made as Amicus Curiae before the California
Supreme Court in Preston. The Court explicitly rejected this argument and held that these types of
transfers are not merely incidental to the transfer of a copyright, but instead are “taxable transfers of
tangible property.” (Preston v. State Board of Equalization (2001) 25 Cal.4™ 197, 208.) The Court
specifically recognized the obvious: the transfer involves the taxable transfer of the tangible personal
property plus the transfer of the copyright interest which is not taxable under the technology transfer
provisions of RTC sections 6011(c)(10) and 6012(c)(10). The Court then proceeded to address the very
question raised here, that is, how tax applies to a temporary transfer of tangible personal property as part
of a technology transfer agreement. The Court held that since the agreements did not separately state a
price for the tangible personal property, that “the amount subject to taxation is either ‘the price at which
the tangible personal property was sold, leased, or offered to third parties’ (§§ 6011(c)(10)(B),
6012(c)(10)(B)), or 200 percent of the cost of materials and labor used to produce the tangible personal
property subject to tax’ (§§ 6011(c)(10)(C), 6012(c)(10)(C)).” (Id. 25 Cal.4"™ 225.) The regulation
should not conflict with the guidelines set forth by the California Supreme Court. The regulation as
proposed by staff accomplishes the purpose of the statute and is consistent with the Preston decision.
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The Guild proposes to provide language in subdivision (b)(2)(D)2.a. that the measure of tax on a transfer
of finished art in a technology transfer agreement is a “reasonable” value. Staff believes that the term
“fair market value” is a proper interpretation of what constitutes “reasonable” for these purposes.
Accordingly, staff recommends conforming the changes in Regulation 1540 to proposed
Regulation 1507.

The Guild proposes in subdivision (b)(2)(D)(2)c. to clarify that “labor cost” used to produce tangible
personal property includes only charges for labor that are paid to a third party or performed by an
employee of the advertising agency or commercial artist. Staff agrees that amounts paid to third parties
are a basis for determining labor costs for the valuation of tangible personal property transferred in
conjunction with an intangible copyright interest. However, staff does not agree that the labor of an
individual artist has no value or that there is no cost to the artist when he or she works on a particular
project rather than doing something else. For example, the longer an artist takes to produce a piece of
art, the greater the cost of the artist’s labor and, presumably, the greater the sale price to the purchaser.

In standard economic models, the costs of doing business include not only those payments to third
parties for labor, materials, and other expenses, but also implied costs and opportunity costs. The
implied cost of the owner’s own labor equals the return on that labor. One method of valuing that labor
is to simply value the property created with that labor (less costs of materials). Another method for
valuing the owner’s labor is to use the opportunity cost of that labor, which can be measured by the cost
of forgoing the wages from a salaried position in favor of pursuing self-employment. The value of
artwork created by an artist is certainly not less when the artist uses his or her own labor to produce the
art rather than paying a third party for the labor to produce the art. Since the cost of labor is necessarily
(and statutorily) a component of the value of that art, the value of the artist’s own labor in producing the
artwork cannot be regarded as less valuable than the labor of a third party (and certainly cannot be
regarded as having no value). Thus, in summary, staff believes that the value of the labor should be the
same whether provided by the artist or by a third party.

If staff’s recommendation is adopted, the Guild proposes a rebuttable presumption that the fair market
value for the artist’s self-consumed labor for preparation of the finished art shall be presumed to be $100
in the absence of evidence of a price charged by the commercial artist or advertising agency for labor
only. Staff believes that the fair market value of the artists time will vary significantly from job to job
and that a presumption of $100 would not be representative for these type of transactions.

Staff’s Comments Regarding Mr. Nicholas Blonder’s Proposal (Alternative 2)

Mr. Nicholas Blonder proposes to add language to subdivision (b)(2)(D)2.a. referencing separately
stated rent for the temporary possession of finished art, in addition to staff’s proposed language
regarding the separately stated sales price for the finished art. Staff agrees that the language “stated
sales price” applies to a lease as a continuing sale, and thus staff believes that the added language is not
necessary. Further, staff believes that the language “fair market value” includes the fair market value for
leases. Therefore, no additional language is recommended by staff.

Mr. Blonder proposes that in subdivision (b)(2)(D)2.c., the “cost of labor” include only consideration
paid to an employee or an independent contractor for labor used to create the tangible personal property.
Staff’s arguments are the same as for the Guild’s proposal concerning labor.
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Staff’s Comments Regarding Mr. Don Wayne’s Proposal (Alternative 3)

Mr. Wayne proposes language in Regulation 1540 to clarify that finished art is used to produce special
printing aids and that intermediate production aids are used to produce finished art. In addition, Mr.
Wayne believes that the definition of preliminary art should provide an implication that the same
business entity that prepared the preliminary art, subsequently prepares the finish art on the client’s
approval of the preliminary art. Staff does not agree with either proposal since staff believes that the
proposed changes to the definitions would render them incorrect. With respect to intermediate
production aids and special printing aids, staff believes that finished art is used to prepare intermediates,
which are then used to prepare special printing aids. With respect to preliminary art, staff believes that
the proposed changes could be misread to mean that charges for preliminary art are taxable if no final art
is ever delivered. Staff believes the wording of the regulation pertaining to preliminary art is correct and
complete as drafted.

Mr. Wayne proposes language be added to subdivision (b)(1)(A)2. to clarify that a title clause in a
contract of sale can pass title to tangible personal property to the client prior to use when tangible
personal property is developed and used during services performed to convey ideas. Staff believes that
including such language could be misleading, and therefore recommends against including this language
in the regulation.

Mr. Wayne proposes to amend subdivision (b)(1)(F) to categorize specific nontaxable charges as
“markup” and include language on nontaxable agent fees and to amend subdivision (b)(2)(C) to provide
clarifying language that there is an option to separately state intermediate production aids as a retail sale
or as an agent transaction. Staff believes the discussion of the application of tax to agency fees belongs
in the part of the regulation that pertains to such activities. Such agency fees arise only when an
advertising agency acts as an agent of its client for the purchase of tangible personal property, and this
topic is specifically covered in subdivision (c)(1). Subdivision (¢)(1)(B) explicitly states that tax does
not apply to a separately stated agency fee when the advertising agency acts as the agent of its client for
the purchase of tangible personal property. Accordingly, staff believes that its proposed language in
subdivision (c)(1)(B) fully addresses the application of tax to charges for services provided by
advertising agencies when they act as the agents of their clients. Subdivision (b)(1)(F), on the other
hand, lists nontaxable services which are unrelated to the sale of tangible personal property. It explains
that such charges are not taxable when separately stated, and even if not separately stated, they are not
part of “direct labor” for purposes of subdivision (b)(3) when the charge for these services are combined
with charges by the advertising agency or commercial artist for its sale of tangible personal property. A
fee for acting as an agent for the purchase of tangible personal property would never come within this
provision because it would never be a nontaxable agency fee if related to a sale of tangible personal
property by the advertising agency or commercial artist. Staff thus believes that the added language is
not appropriate for subdivision (b)(1)(F). Furthermore, the proposed terminology is incorrect in that the
term “markup” normally connotes a taxable component. Staff also believes that the clarifying language
proposed for subdivision (b)(2)(C) in regard to retail sales and agent transactions is not appropriate in
the subdivision referenced by Mr. Wayne, since the subject to this paragraph is addressing combined
charges of finished art that are combined with charges for conceptual design services.

Mr. Wayne believes that clarification on the definition of “incorporated” is necessary for taxpayers to
fully understand which materials can be purchased for resale in subdivision (¢)(2)(B). In addition,
Mr. Wayne proposes to provide examples to clarify when the materials are incorporated into finished art
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and when they are not. Staff believes that the language is clear on what “incorporated” means and that
the examples Mr. Wayne suggests are more appropriate for inclusion in Pamphlet No. 37, Tax Tips for
The Graphic Arts Industry, or Pamphlet No. 38, Tax Tips for Advertising Agencies. Staff believes that
the additional language is unnecessary in the regulation, but will consider adding the proposed examples
to the referenced pamphlets.

Staff’s Comments Regarding Mr. Peter Liao’s Proposal (Alternative 4)

Mr. Liao proposes language to clarify the application of tax in regard to reproduction rights transferred
with finished art. First, Mr. Liao believes that neither the statute nor the Preston case requires a
technology transfer agreement to be in writing. Second, Mr. Liao believes that the cost of materials
should only be those that are physically incorporated into the tangible personal property.

Staff addressed the issue of the written agreement requirement in proposed Regulation 1507, Technology
Transfer Agreements. The California Supreme Court has explicitly held that under federal law, an
assignment or license of a copyright requires a writing. (Preston, supra, 25 Cal.4™ 214.) In fact, the
Supreme Court also noted that under California State law as well, absent an express written agreement,
the transfer of tangible artwork does not transfer the right of reproduction. (/d. at 220.) Thus, only a
written agreement assigning or licensing the copyright would be effective to transfer such rights, which
means that only a written agreement could qualify as a technology transfer agreement under RTC
sections 6011(c)(10) and 6012(c)(10). Omitting this requirement from the regulation would be
misleading since the Board must in any event follow the ruling of the Supreme Court. Staff
recommends that Regulation 1540 be consistent with proposed Regulation 1507.

In addition, staff disagrees that the “cost of materials” is only the cost of materials incorporated into the
finished art. Staff believes that the cost of materials used to produce the finished art includes the cost of
materials consumed as part of the production of the finished art as well as the cost of the materials
physically incorporated into that finished art.

Staff’s Comments Regarding AAAA’s Proposal (Alternative 5)

After analyzing the AAAA’s proposed language, it appears that AAAA is combining the old format and
the new format as recommended by staff, in addition to providing new interpretations of:

- Clip-art. AAAA proposes that clip-art be considered an intermediate production aid. Staff believes
that clip-art qualifies as typography and is not an intermediate production aid which is taxable.
AAAA’s interpretation would reverse the existing interpretation so that transfers currently regarded
as nontaxable typography would become taxable. (Exhibit 4, subdivision (a)(8).)

- Preliminary art. AAAA proposes that preliminary art be regarded as incidental to the true object of
the transaction. However, when the contract provides for delivery of final art, regarding preliminary
art as incidental to the true object of the contract would mean that it is incidental to the sale of
finished art, which in turn would mean that the charge for the preliminary art is taxable as part of the
sale of the finished art. Staff does not agree that preliminary art should be regarded as incidental to
the selling of finished art when the parties satisfy the current rules for regarding the preliminary art
stage as separate from the finished art stage. Staff also disagrees to the extent that AAAA’s proposal
seeks to permit the parties to contract for the actual sale of the tangible personal property comprising
the finished art (i.e., providing in the contract that the client will obtain title to or permanent
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possession of such tangible personal property) and then disregard the agreement for that sale and
regard the contract as a service. The proposal is ambiguous in that it is susceptible to either of these
disparate interpretations. In either event, the interpretation would be a substantial change from
current law, providing either that: 1) charges for preliminary art are taxable under circumstances
where they are nontaxable under the current regulation and under staff’s proposal; or 2) that charges
for preliminary art are not taxable even when the parties agree that the charges are for the sale of
tangible personal property (i.e., for the transfer of title to the preliminary art), again contrary to the
current regulation and staff’s proposal. (Exhibit 4, subdivision (a)(10).)

AAAA proposes language that they believe provides a more “user friendly” regulation without undue
complexity. They have incorporated some of staff’s recommended changes and have provided
alternative language. AAAA believes that staff’s new version is more complex than the previous draft
and are of the opinion that the existing regulation is quite satisfactory to the industry.

Staff incorporated a few of AAAA’s suggestions with some modified language that staff believes
addresses part of their concerns. However, staff believes that its language is clearer and that its
suggested new format is consistent with other regulations, which make the proposed regulation easier to
understand and follow. Other interested parties agree with staff that the new format is preferable to the
old format.

Staff’s Comments Regarding Mr. Patrick Leone’s Proposal (Alternative 6)

Mr. Patrick Leone, CPA, proposes that the terminology “ultimately subject to sales tax” as used in
Regulation 1541 not be replaced. In addition, if the phrase is deleted, Mr. Leone proposes that the
change be applied on a prospective basis. Mr. Leone believes that this language clearly exempts resales,
which are ultimately sold and taxed. Staff believes that replacing the terminology “ultimately subject to
tax” does not change the application of tax or the meaning of the regulation. The amendments proposed
by staff in subdivision (c) retain the tax application of the current language but in a manner that clearly
describes the application of tax to each transaction whether it is a retail sale of printed matter and special
printing aids or a nontaxable sale of printed matter and special printing aids. In addition, the
terminology “ultimately subject to sales tax™ is technically incorrect in that it refers to transactions
which are not, in fact, subject to sales tax. Staff believes that the Board’s own sales and use tax
regulations should not use terminology that is incorrect on its face. This incorrect use of the
terminology is part of the reason that this portion of the regulation has caused confusion within the
industry and among audit staff.

Staff also notes that Mr. Gerald Bonetto of the Printing Industries of California has expressed his
support for staff’s proposed amendments to Regulation 1541.

B. Pros of the Staff Recommendation

- Provides conformity among Regulations 1540, 1541, and 1543 with the April 2000 revisions to
Regulation 1540.

- Considers commercial photographers as commercial artists.

- Provides consistency in formatting of the regulations.
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Provides clarity on the application of tax to the graphic arts industry.

Organizes Regulation 1540 in a more logical and easy to read manner.

Incorporates the ruling in the Preston decision in regard to technology transfer agreements.

Incorporates the provisions of SB 330.

. Cons of the Staff Recommendation

Requires regulatory change.

. Statutory or Regulatory Change

No statutory change required. However, staff’s recommendation does require amendments to
Regulations 1540, 1541, 1543, and 1528.

. Administrative Impact

Staff will be required to notify taxpayers of the amendments to the regulations through an article in
the Tax Information Bulletin. In addition, revisions to various procedures manuals and Board
publications may be needed.

. Fiscal Impact

1. Cost Impact
No additional cost. Staff will notify taxpayers of the regulation amendments through a Tax
Information Bulletin (TIB) article. The workload associated with publishing and distributing
the TIB is considered routine and any corresponding cost would be within the Board’s
existing budget. Similarly, the workload associated with revising procedure manuals and
Board publications is considered routine and any corresponding cost would be within the
Board’s existing budget.

2. Revenue Impact
None. See Revenue Estimate (Exhibit 1).

. Taxpayer/Customer Impact

- Customers will have the same tax treatment for the same services provided by printers,
commercial artists, or advertising agencies.

- Confusion within the graphic arts industry regarding the application of tax will be reduced.

. Critical Time Frames

The proposed amendments represent interpretations of existing statutes, and therefore have no
operative date. Implementation will take place 30 days following approval of the regulations by the
Office of Administrative Law.
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Alternative 1

A. Description of the Alternative

As proposed by Mr. Eric Miethke representing the Graphic Artists Guild (Guild), adopt staff’s
recommendation except amend Regulation 1540 to:

- Provide language in subdivision (b)(2)(D)2 to clarify that finished artwork temporarily transferred
on computer storage media in a technology transfer agreement has a de minimis fair rental value
and the value of the artwork is incidental to the transfer of the intangible rights.

- Provide language in subdivision (b)(2)(D)2.a. to clarify that the measure of tax on a transfer of
finished art in a technology transfer agreement is a “reasonable” value and not a “fair market
value.”

- Provide language in subdivision (b)(2)(D)(2)c. to clarify that “labor cost” used to produce tangible
personal property includes only charges for labor that are paid to a third party or performed by an
employee of the advertising agency or commercial artist. If staff’s recommendation is adopted,
the fair market value for the artist’s self-consumed labor for preparation of the finished art shall
be presumed to be $100 in the absence of evidence of a price charged by the commercial artist or
advertising agency for labor only.

Temporary Transfers of Finished Art

The Guild acknowledges that when the transfer of tangible personal property in a technology transfer
agreement is a temporary transfer, the measure of tax is the fair rental value of the property. The
Guild believes that in the commercial art context, temporary transfers of finished art may be as
simple as handing over a computer diskette with electronically stored finished art on it to a client
who then copies the file to their own computer and returns the diskette to the artist. The Guild
believes that the fair rental value of such finished art is de minimis and not worth staff’s time to
determine the measure of tax on these transactions. The Guild believes that the Board has used this
interpretation in similar contexts without explicit statutory authority (Regulation 1502(f)(1)(B), “any
storage media used to transmit the program is merely incidental”).

Reasonable Value for Finished Art

The Guild disagrees with staff’s recommendation that the separately stated charge for finished art in
a technology transfer agreement has to be a “fair market value” when the statute specifies a
“reasonable” value. According to the Guild, staff has used this language in other regulations and
believes that it should also be used in Regulation 1540.

Cost of Labor Used to Produce Finished Art

The Guild believes that “cost” has meaning in the context of labor “purchased” by the artist from a
third party who is either an employee (in the form of wages) or an independent contractor, because
the statute is looking for an objectively measurable labor component to gross up to arrive at a price
for the tangible personal property. The Guild believes that staff’s interpretation of the labor costs
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used to produce finished art exceeds the scope of section 6011(c)(10) and 6012(c)(11) because those
statutes speak in term of “costs” and in this case the transferor of the intangible rights to reproduce
and the tangible personal property at issue will have no “costs” if they perform the work themselves
and do not hire third parties to produce to finished art. For that reason, if the preparation of the
finished art is by the artist himself or herself, it has no “cost” to the artist, and therefore, such self-
consumed labor performed by the artists themselves should be excluded from the “cost” of labor. As
an alternative, if staff’s recommendation is adopted, the Guild proposes a rebuttable presumption, in
the absence of an objectively verifiable “cost” of labor paid to a third party, that the labor component
of finished art transferred on an electronic file is not more than $100.

The Guild’s proposal has no operative date, and is shown in Exhibit 3.

. Pros of the Alternative

- Allows finished art temporarily transferred on computer storage media in technology transfer
agreements to be considered de minimis thereby avoiding the application of any tax to the
transfer. The commercial artist would be a consumer of the computer storage media.

- Minimizes the application of tax to the transfer by interpreting labor “costs” in technology transfer
agreements to include only labor purchased from third parties or employees. This would result in
a lower labor valuation by excluding any self-consumed labor performed by the commercial
artists themselves.

. Cons of the Alternative

- Requires regulatory change.

- Ignores the statutory directives of the Revenue and Taxation Code and the guidelines set forth in
the Preston decision.

- Provides less guidance (possibly leading to more disputes) by using the less specific term
“reasonable” rather than “fair market value.”

. Statutory or Regulatory Change

No statutory change required. However, this alternative does require amendments to Regulation
1540.

. Administrative Impact

Staff will be required to notify taxpayers of the amendments to the regulation through an article in
the Tax Information Bulletin. In addition, revisions to various procedures manuals and Board
publications may be needed.

. Fiscal Impact

1. Cost Impact
No additional cost. Staff will notify taxpayers of the regulation amendments through a Tax
Information Bulletin (TIB) article. The workload associated with publishing and distributing
the TIB is considered routine and any corresponding cost would be within the Board’s
existing budget. Similarly, the workload associated with revising procedure manuals and
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Board publications is considered routine and any corresponding cost would be within the
Board’s existing budget.

2. Revenue Impact
See Revenue Estimate (Exhibit 1).

G. Taxpayer/Customer Impact

Permits individual taxpayers who produce tangible personal property, pursuant to a technology
transfer agreement that provides finished art with reproduction rights, to exclude their own labor
from the calculation of “costs” of labor.

. Critical Time Frames

The proposed amendments represent interpretations of existing statutes, and therefore have no
operative date. Implementation will take place 30 days following approval of the regulation by the
Office of Administrative Law.

VII. Alternative 2

EPC

A. Description of the Alternative

As proposed by Mr. Nicholas Blonder, Attorney at Law, adopt staff’s recommendation except:

- Add language to proposed Regulation 1540(b)(2)(D)2.a. referencing separately stated rent for the
temporary possession of finished art, in addition to staff’s proposed language regarding the
separately stated sales price for the finished art; and

- Amend Regulation 1540(b)(2)(D)2.c., when there is no such separately stated sales price for the
finished art, to include in the “cost of labor” only consideration paid to an employee or an
independent contractor for labor used to create such tangible personal property.

Fair Rental Value for Temporary Transfers of Finished Art

According to Mr. Blonder, since the court characterized the transfers of Preston’s artwork as
“leases,” a reproduction rights license agreement should also be able to establish fair rental value as
a reasonable “price” for a temporary transfer of tangible artwork. Under this circumstance, there is
no “sales price” in the commonly understood sense. Blonder believes that the added language makes
clear that, in the case of a temporary transfer of artwork, the agreement may stipulate a fair rental
value. Accordingly, this would be consistent with the Supreme Court’s conclusion that the transfers
of Ms. Preston’s artwork fell within the definition of a lease.

Definition of Labor Costs

According to Mr. Blonder, an artist who works alone and does not use the services of employees, has
no labor costs since the dictionary definition of “cost” is clearly based on the transfer of
consideration from one person or entity or another. The Random House Dictionary of the English
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Language (Random House, 1969) defines “Cost” as “the price paid to acquire, produce, accomplish,
or maintain anything.” The American Heritage Dictionary of the English Language (Houghton
Miffin, 1976) defines cost as “An amount paid or required in payment for a purchase.” Mr. Blonder
believes that an artist’s personal efforts may be considered “labor,” but he or she does not pay a
“cost” for such labor.

In addition, Mr. Blonder believes that the Board has no power to impute the measure of tax from
circumstances other than cost in subdivision (b)(2)(D)2.c.. According to Mr. Blonder, staff’s
proposed language creates a valuation standard that imputes a labor cost and that only the
Legislature has constitutional authority to amend the technology transfer agreement statutes. Mr.
Blonder believes that his proposed language deletions eliminate the unauthorized imputation of a
“cost” of labor. The added language provides examples of objectively ascertainable labor costs
which properly fall within the scope of the technology transfer agreement statutes.

Mr. Blonder’s proposal has no operative date and is shown in Exhibit 3.

. Pros of the Alternative

- Provides clarification that leases of temporary transfers of artwork in technology transfer
agreements is valued at the fair rental value for purposes of computing the measure of tax.

- Minimizes the application of tax to the transfer by interpreting labor “costs” in technology transfer
agreements to include only labor purchased from third parties or employees. This would result in
a lower labor valuation by excluding any self-consumed labor performed by the commercial
artists themselves.

. Cons of the Alternative

- Requires regulatory change.

- Ignores the statutory directives of the Revenue and Taxation Code and the guidelines set forth in
the Preston decision.

- Adds confusing and unnecessary language to the regulation.

. Statutory or Regulatory Change

No statutory change required. However, this alternative does require amendments to Regulation
1540.

. Administrative Impact

Staff will be required to notify taxpayers of the amendments to the regulation through an article in
the Tax Information Bulletin. In addition, revisions to various procedures manuals and Board
publications may be needed.

. Fiscal Impact

1. Cost Impact

No additional cost. Staff will notify taxpayers of the regulation amendments through a Tax
Information Bulletin (TIB) article. The workload associated with publishing and distributing
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the TIB is considered routine and any corresponding cost would be within the Board’s
existing budget. Similarly, the workload associated with revising procedure manuals and
Board publications is considered routine and any corresponding cost would be within the
Board’s existing budget.

2. Revenue Impact

See Revenue Estimate (Exhibit 1).

G. Taxpayer/Customer Impact

Permits individual taxpayers who produce tangible personal property, pursuant to a technology
transfer agreement that provides finished art with reproduction rights, to exclude their own labor
from the calculation of “costs” of labor.

Critical Time Frames

The proposed amendments represent interpretations of existing statutes, and therefore have no
operative date. Implementation will take place 30 days following approval of the regulation by the
Office of Administrative Law.

VIII. Alternative 3

EPC

A.

Description of the Alternative

As proposed by Mr. Don Wayne, adopt staff’s recommendation except amend Regulation 1540 to:

Amend the definitions for subdivisions (a)(6) on finished art, (a)(8) on intermediate production
aids, and (a)(10) on preliminary art.

Amend subdivision (b)(1)(A)1. to incorporate the concept of a nontaxable “killed job” in reference
to preliminary art and final art.

Amend subdivision (b)(1)(A)2. to provide language that a title clause in a contract can pass title to
artwork prior to use.

Amend subdivision (b)(1)(F) to categorize specific nontaxable charges as “markup” and include
language on nontaxable agent fees.

Amend subdivision (b)(2)(C) to provide clarifying language that there is an option to separately
state intermediate production aids as a retail sale or as an agent transaction.

Amend subdivision (¢)(2)(B) to further define the term “incorporated” and provide examples.

Definition of Terms

Mr. Wayne is proposing language to clarify that finished art is used to produce special printing aids
and that intermediate production aids are used to produce finished art. In addition, Mr. Wayne
believes that the definition of preliminary art should provide an implication that the same business
entity that prepared the preliminary art, subsequently prepares the finish art on the client’s approval
of the preliminary art. Mr. Wayne believes that the preliminary art exists only if the approved

Page 15 of 22



BOE-1489-J REV. 2 (1-00)
FORMAL ISSUE PAPER

Issue Paper Number: 01 - 047

EPC

preliminary art results in the preparation of finished art. The true intent of preliminary art is to
secure approval to proceed with finished art. Therefore, Mr. Wayne believes that the transfer of any
tangible personal property as part of this approval phase is incidental to the ideas presented and
should not be taxable. If the producing of the preliminary art does not subsequently result in the
client’s approval, such job is referred to as a “killed job.” Mr. Wayne suggests incorporating the
concept of a “killed job” because according to Mr. Wayne, the true intent of preliminary art is either
to gain client approval to proceed with the preparation of finished art, or to provide nontaxable
intangible consulting services.

Title Clause in Contract of Sale

Mr. Wayne proposes regulatory language in subdivision (b)(1)(A)2. to clarify that a title clause in a
contract of sale can pass title to tangible personal property to the client prior to use when tangible
personal property is developed and used during services performed to convey ideas.

Specific Nontaxable Charges

Mr. Wayne believes that the discussion of specific nontaxable charges should be addressing what is
included rather than what is not included. Therefore, Mr. Wayne has provided suggested language
for subdivision (b)(1)(F) to clarify that the fees and commissions that are not taxable, are considered
to be “markup” for purposes of determining the selling price of retail sales by an advertising agency
and commercial artist in subdivision (b)(3). Mr. Wayne is also proposing to add back the language
staff deleted from this subdivision in reference to nontaxable agent fees added to the charge for
tangible personal property by agencies established as agents for their clients.

In regard to separately stating charges, Mr. Wayne proposes to add language to subdivision (b)(2)(C)
to clarify that an advertising agency has an option to separately state intermediate production aids as
a retail sale or as an agent transaction as discussed in subdivision (c).

Definition of the Term “Incorporated”

Mr. Wayne believes that clarification on the definition of “incorporated” is necessary for taxpayers
to fully understand which materials can be purchased for resale. In addition, Mr. Wayne proposes to
provide examples to clarify when the materials are incorporated into finished art and when they are
not.

Mr. Wayne’s proposal has no operative and is shown in Exhibit 3.

. Pros of the Alternative

Provides what the proponent regards as additional clarifying language for definitions of terms.

. Cons of the Alternative

- Requires regulatory change.
- Adds language that is redundant, confusing, or incorrect.

- Adds language which more properly belongs in a Tax Tip Pamphlet.
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D.

Statutory or Regulatory Change

No statutory change required. @ However, this alternative does require amendments to
Regulation 1540.

Administrative Impact

Staff will be required to notify taxpayers of the amendments to the regulation through an article in
the Tax Information Bulletin. In addition, revisions to various procedures manuals and Board
publications may be needed.

Fiscal Impact

1. Cost Impact

No additional cost. Staff will notify taxpayers of the regulation amendments through a Tax
Information Bulletin (TIB) article. The workload associated with publishing and distributing
the TIB is considered routine and any corresponding cost would be within the Board’s
existing budget. Similarly, the workload associated with revising procedure manuals and
Board publications is considered routine and any corresponding cost would be within the
Board’s existing budget.

2. Revenue Impact

See Revenue Estimate (Exhibit 1).

Taxpayer/Customer Impact

Taxpayers will receive specific instructions that when acting as retailers, they can add a title clause
in their contracts if tangible personal property is to be transferred to the client prior to any use by the
advertising agencies or commercial artists. The proposed language, particularly the use of the term
“markup” in subdivision (b)(1)(F), could cause confusion in the graphic arts industry.

Critical Time Frames

The proposed amendments represent interpretations of existing statutes, and therefore have no
operative date. Implementation will take place 30 days following approval of the regulation by the
Office of Administrative Law.

Alternative 4

A. Description of the Alternative

As proposed by Mr. Peter Liao, adopt staff’s recommendation except amend Regulation 1540 to:

- Provide in subdivision (b)(2)(D)2. that any agreement would qualify as a technology transfer
agreement.

- Clarify in subdivision (b)(2)(D)2.c. that the “cost of materials” only consists of those materials
physically incorporated into the finished art or tangible personal property transferred as part of a
technology transfer agreement.
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Mr. Liao’s proposal has no operative date and is shown in Exhibit 3.

. Pros of the Alternative

Provides a more liberal interpretation of technology transfer agreements.

. Cons of the Alternative

- Requires regulatory change.
- Is contrary to the California Supreme Court’s decision in Preston.

- Is inconsistent with the Board’s decisions regarding technology transfer agreements in proposed
Regulation 1507.

. Statutory or Regulatory Change

No statutory change required. @ However, this alternative does require amendments to
Regulation 1540.

. Administrative Impact

Staff will be required to notify taxpayers of the amendments to the regulation through an article in
the Tax Information Bulletin. In addition, revisions to various procedures manuals and Board
publications may be needed.

. Fiscal Impact

1. Cost Impact

No additional cost. Staff will notify taxpayers of the regulation amendments through a Tax
Information Bulletin (TIB) article. The workload associated with publishing and distributing
the TIB is considered routine and any corresponding cost would be within the Board’s
existing budget. Similarly, the workload associated with revising procedure manuals and
Board publications is considered routine and any corresponding cost would be within the
Board’s existing budget.

2. Revenue Impact

See Revenue Estimate (Exhibit 1).

. Taxpayer/Customer Impact

Allows inconsistent application of tax in regard to technology transfer agreements to the extent the
language differs from that of proposed Regulation 1507.

. Critical Time Frames

The proposed amendments represent interpretations of existing statutes, and therefore have no
operative date. Implementation will take place 30 days following approval of the regulation by the
Office of Administrative Law.
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Alternative 5

A. Description of the Alternative

Mr. Don Jung and Mr. Joseph Vinatieri, representing the American Association of Advertising
Agencies (AAAA) have provided suggested language for proposed Regulation 1540.

After analyzing the AAAA’s proposed language, it appears that AAAA is combining the old format
and the new format as recommended by staff, in addition to providing new interpretations of:

- Clip-art. AAAA proposes that clip-art be considered an intermediate production aid. (Exhibit 4,
subdivision (a)(8).)

- Preliminary art. AAAA proposes that preliminary art be regarded as incidental to the true object
of the transaction. (Exhibit 4, subdivision (a)(10).)

A separate analysis of the AAAA’s suggested language has been made in Exhibit 4. The AAAA’s
recommendation has no operative date.

AAAA proposes language that it believes provides a more “user friendly” regulation without undue
complexity. They have incorporated some of staff’s recommended changes and have provided
alternative language. AAAA believes that staff’s new version is more complex than the previous
draft and are of the opinion that the existing regulation is quite satisfactory to the industry.

AAAA’s proposal has no operative date and is shown in Exhibit 4.

. Pros of the Alternative

Reflects the views of AAAA.

. Cons of the Alternative

- Requires regulatory change.
- Is inconsistent with the gross receipts provisions established by statute.
- Would return to confusing organization of the current version.

- Is contrary to the stated position of AAAA that the current version is satisfactory in that it would
incorporate those changes proposed by staff which AAAA views as favorable as well as
proposing additional changes.

. Statutory or Regulatory Change

Statutory change required to treat the transfers of preliminary art in tangible form as incidental to the
conceptual and design services provided. This alternative does require amendments to
Regulation 1540.
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E.

Administrative Impact

Staff will be required to notify taxpayers of the amendments to the regulation through an article in
the Tax Information Bulletin. In addition, revisions to various procedures manuals and Board
publications may be needed.

Fiscal Impact

1. Cost Impact

No additional cost. Staff will notify taxpayers of the regulation amendments through a Tax
Information Bulletin (TIB) article. The workload associated with publishing and distributing
the TIB is considered routine and any corresponding cost would be within the Board’s
existing budget. Similarly, the workload associated with revising procedure manuals and
Board publications is considered routine and any corresponding cost would be within the
Board’s existing budget.

2. Revenue Impact

See Revenue Estimate (Exhibit 1).

Taxpayer/Customer Impact

Allows inconsistent application of tax in regard to transfers of digital files with the provisions of
Regulation 1502, which excludes from tax only programs or files transferred through remote
telecommunications.

Critical Time Frames

The proposed amendments represent interpretations of existing statutes, and therefore have no
operative date. Implementation will take place 30 days following approval of the regulation by the
Office of Administrative Law.

Alternative 6

A. Description of the Alternative

Mr. Patrick Leone, CPA, proposes that the terminology “ultimately subject to sales tax” as used in
Regulation 1541 not be replaced. In addition, if the phrase is deleted, Mr. Leone proposes that the
change be applied on a prospective basis. Mr. Leone believes that this language clearly exempts
resales, which are ultimately sold and taxed. By changing this wording to be more restrictive, Mr.
Leone believes that the meaning of the regulation will significantly change and thereby, will take
away a tax benefit previously given to printers.

Mr. Leone believes that the phrase “ultimately subject to sales tax™ is clear in its meaning. If printed
matter is ultimately (eventually, lastly, in the end) subject to tax, the special printing aids are
included in the lump-sum sale price and can be purchased ex-tax. According to Mr. Leone, many
printers have accrued tax only on printing aids that related to out of state sales or other exempt sales.
Therefore, Mr. Leone proposes that if any change to the regulatory language is made, that the change
be on a prospective basis in an effort to not penalize the printers that relied on the plain reading of
the regulation.
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According to Mr. Leone, the language is more restrictive because it requires printers to separately
state printing aids on their invoice in order to sell for resale, in addition to obtaining a resale
certificate for the printing aids. Mr. Leone also takes issue with staff’s newly added language to
clarify the application of tax to special printing aids when a printer sells the printed matter to
multiple purchasers. Staff added this subdivision, (c)(2)(B)1., to address one area of confusion that
arose from the current language of Regulation 1541.

Mr. Leone’s proposal is shown in Exhibit 6.

B. Pros of the Alternative

Does not require regulatory change.

C. Cons of the Alternative

- Continues to cause confusion regarding the interpretation of the phrase “ultimately subject to tax.”
- Does not clarify the application of tax to special printing aids.

- Would fail to clearly reflect staff’s interpretation and application of the current provision in the
regulation using terminology that would avoid the confusion that proponent’s position
acknowledges.

D. Statutory or Regulatory Change

No statutory or regulatory change required.

E. Administrative Impact

None. In addition, revisions to various procedures manuals and Board publications may be needed.

F. Fiscal Impact
1. Cost Impact

No additional cost. Staff will notify taxpayers of the regulation amendments through a Tax
Information Bulletin (TIB) article. The workload associated with publishing and distributing
the TIB is considered routine and any corresponding cost would be within the Board’s
existing budget. Similarly, the workload associated with revising procedure manuals and
Board publications is considered routine and any corresponding cost would be within the
Board’s existing budget.

2. Revenue Impact
See Revenue Estimate (Exhibit 1).
G. Taxpayer/Customer Impact

Taxpayers will continue to request clarification on transactions involving special printing aids
“ultimately subject to tax” or otherwise.
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H. Critical Time Frames

The proposed amendments represent interpretations of existing statutes, and therefore have no
operative date. Implementation will take place 30 days following approval of the regulation by the
Office of Administrative Law. However, if staff’s recommendation is adopted, then the proposed
amendments to Regulation 1541 will have an operative date of October 1, 2002.

Prepared by: Program Planning Division, Sales and Use Tax Department

Current as of: 1/25/02
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REVENUE ESTIMATE STATE OF CALIFORNIA
BOARD OF EQUALIZATION

/"’ BOARD OF EQUALIZATION

/%’ REVENUE ESTIMATE

PROPOSED REGULATORY CHANGES REGARDING
APPLICATION OF TAX TO GRAPHIC ARTS AND RELATED
ENTERPRISES
(REGULATIONS 1540, 1541, 1543 AND 1528)

Recommendation and Alternatives

Staff Recommendation:

Staff recommends the adoption of amendments to Regulations 1540, 1541, 1543, and 1528 as
provided in Exhibits 5, 7, 8 and 9 of the issue paper. Staff's recommendations have no operative
date.

Alternative 1:

In addition to staff's recommendation, Mr. Eric Miethke representing the Graphic Artists Guild
(Guild), proposes amendments to Regulation 1540 as provided in Exhibit 3 of the issue paper.
The Guild’s proposal recommends no operative date.

Alternative 2:

In addition to staff's recommendation, Mr. Nicholas Blonder, Attorney at Law, proposes
amendments to Regulation 1540 as provided in Exhibit 3 of the issue paper. Mr. Blonder’s
proposal recommends no operative date.

Alternative 3:

In addition to staff's recommendation, Mr. Don Wayne proposes amendments to Regulation
1540 as provided in Exhibit 3 of the issue paper. Mr. Wayne’s proposal recommends no
operative date.

Alternative 4:

In addition to staff's recommendation, Mr. Peter Liao proposes amendments to Regulation 1540
as provided in Exhibit 3 of the issue paper. Mr. Liao’s proposal recommends no operative date.
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Alternative 5:

Mr. Don Jung and Mr. Joseph Vinatieri, representing the American Association of Advertising
Agencies (AAAA), propose amendments to Regulation 1540 as provided in Exhibits 3 and 4 of
the issue paper. The AAAA’s proposal recommends no operative date.

Alternative 6:

As proposed by Mr. Patrick Leone, CPA, adopt staff's recommendation except do not replace
the language “ultimately subject to sales tax” in Regulation 1541(c)(1) as provided in Exhibit 6 of
the issue paper. If staffs recommendation is approved, Mr. Leone recommends an operative
date of October 1, 2002.

Background, Methodology, and Assumptions

Staff Recommendation:

The staff recommendation would not impact revenues.

The staff recommendation would incorporate the findings in the California Supreme Court
decision in Preston vs. State Board of Equalization. The portion of the proposed regulation that
deals with the findings in this case would have no revenue impact as any change in revenue is
caused by the court decision and would occur regardless of this regulation.

As a point of information, the revenue impact of the April 2, 2001 California Supreme Court
decision, Preston v state Board of Equalization is estimated to amount to $57.7 million annually.
This estimate is based on a study of sales and use tax returns of advertising agencies, and
commercial artists and designers conducted in conjunction with a legislative proposal that would
have specified that for sales and use tax purposes “sale” and “purchase” do not include the
granting of a right to reproduce or copy a two- or three- dimensional image.

The staff recommendation would also implement the provisions of Senate Bill 330, chapter 799
(1999) that provides an exclusion from “sale” or “purchase” for certain transfers of original
drawing, sketches, illustrations or paintings by artists or designers at a social gathering. The
portion of the proposed regulatory changes that deals with such provisions would have no
revenue impact as any change in revenue is caused by the passage of SB 330.

The other provisions of the staff recommendation would clarify the language in the current
regulations, would not change current practice and would therefore not result in any revenue
impact.

Alternatives:

Section 6011(c)(10)(C) of the Revenue and Taxation Code provides that if the technology
transfer agreement does not separately state a price for the tangible personal property, and the
tangible personal property or like tangible personal property has not been previously sold or
leased, or offered for sale or lease, to third parties at a separate price, the retail fair market
value shall be equal to 200 percent of the cost of materials and labor used to produce the
tangible personal property subject to tax. Most of the provisions of the various alternatives that
would impact revenues deal with those transactions that would require a retail fair market value
calculation. The retail fair market value calculation would be required only for a portion of the
total number of technology transfer agreements. We have no way of knowing what this portion
might be. Since the court decision is so recent, the Board has no audit experience to help us
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estimate what percentage of these technology transfer agreements will separately state a price
for the tangible personal property.

The sales tax study done for the legislative proposal on the taxability of reproduction rights
resulted in an estimate of $611.7 million in annual sales of reproduction rights by advertising
agencies, commercial artists and designers, and commercial photographers. These sales are
now exempt pursuant to the court decision. If we assume that this amount represents 90% of
the total sales of finished artwork sold with reproduction rights and that the remaining 10%
represents the sale of tangible personal property, then the total sales of tangible personal
property would amount to $68 million annually. The total state and local sales and use tax
revenues on this amount would be $5.4 million. If we further assume that one-quarter of this
amount represents transactions that require a calculation of fair market value, there would be a
separately stated price for the tangible personal property transferred in the remaining
transactions. This would mean that the total annual revenue that would be subject to a fair
market value calculation is estimated to be $1.3 million. For the fair market value calculation, it
is assumed that the cost of materials would comprise 10% of the calculation, and labor would
comprise 90%. In terms of sales and use tax revenue, the amounts are estimated to be
$100,000 for cost of materials and $1.2 million for labor costs.

Alternative 1:

Alternative 1 includes two proposed changes to Regulation 1540 that impact revenues. The first
would provide that finished artwork temporarily transferred on computer storage media in a
technology transfer agreement has a de minimus fair rental value and the value of the artwork is
incidental to the transfer of the intangible rights. This proposed change would provide that no
sales tax would be due on such transactions. This would result in a loss of revenue. However,
since these transactions represent just a small portion of the $1.3 million in sales and use tax
revenues enumerated above, this loss would be minimal.

The other proposed change would provide that the value of the labor provided by the artist
should not be included in the calculation of the measure of tax in those instances where there is
a technology transfer agreement and a separate price for the tangible personal property is not
stated. The loss of revenue due to this provision will depend on the portion of the labor cost that
is due to the artist’s own labor. If the artist’s own labor is a significant portion of the labor costs,
then the revenue loss will be a significant portion of the $1.2 million in sales and use tax
revenues enumerated above.

Alternative 2:

The provision of Alternative 2 that would have a revenue impact is the same cost of labor issue
as in Alternative 1, namely, whether or not the artist's own labor should be included in the
measure of tax. The loss of revenue due to this provision will depend on the portion of the labor
cost that is due to the artist’s own labor. If the artist's own labor is a significant portion of the
labor costs, then the revenue loss will be a significant portion of the $1.2 million in sales and
use tax revenues enumerated above.

Alternative 3:

Alternative 3 has no revenue effect.
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Alternative 4:

The provision of Alternative 4 that would impact revenue is the provision that would provide that
the cost of materials only consists of those materials physically incorporated into the finished
art. This would mean that such items as intermediate production aids, photographs and other
tangible personal property would not be included in the calculation of fair market value. This
would result in a revenue loss. However, since this is just a portion of the $100,000 enumerated
above, this loss would be minimal.

Alternative 5:

Alternative 5 would provide that preliminary art be regarded as incidental to the true object of
the transaction and would, therefore, not be subject to tax. Currently, preliminary art is not
considered to be taxable unless title or permanent possession of the preliminary artwork is
transferred to the client. It is not clear whether or not the provisions of Alternative 5 would
constitute a change to this policy. To the extent that the provisions of Alternative 5 do make
some currently taxable transfers of preliminary art not subject to tax, there would be a revenue
loss. Unfortunately, there is no information available on the current amount of sales and use tax
revenue collected on transfers of preliminary art.

Alternative 6:

Alternative 6 has no revenue effect.

Revenue Summary

Staff Recommendation:

The staff recommendation has no revenue effect.

Alternative 1:

Alternative 1 would result in a loss of sales and use tax revenue. The amount of that loss would
be some portion of the estimated $1.3 million in sales and use tax revenue that would be
collected on technology transfer agreements for which a fair market value calculation is
required.
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Alternative 2:

Alternative 2 would result in a loss of sales and use tax revenue. The amount of that loss would
be some portion of the estimated $1.3 million in sales and use tax revenue that would be
collected on technology transfer agreements for which a fair market value calculation is
required.

Alternative 3:

Alternative 3 has no revenue effect.

Alternative 4:

Alternative 4 would result in a minimal revenue loss.

Alternative 5:

Alternative 5 could result in a revenue loss to the extent that preliminary art that is currently
subject to sales and use tax would no longer be taxable.

Alternative 6:

Alternative 6 has no revenue effect.

Preparation

This revenue estimate was prepared by David E. Hayes, Research and Statistics Section,
Agency Planning and Research Division. This revenue estimate was reviewed by Ms. Margaret
Shedd, Legislative Counsel and Ms. Charlotte Paliani, Program Planning Manager, Sales and
Use Tax Department. For additional information, please contact Mr. Hayes at (916) 445-0840.

Current as of January 24, 2002
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Regulation 1540. Advertising Agencies, Commercial Artists and Designers.

Reference: Sections 6006, 6010.3 and 6015, Revenue and Taxation Code.

(a) Advertising Agencies.

(1) General. Advertising agencies provide clients with both services and tangible personal
property.  Services include, without limit, consultation, consumer research, and media
placement. Tangible personal property includes, without limit, video and audio productions,
print advertisements, brochures, finished artwork, and other printed matter. When an advertising
agency provides services unrelated to the transfer of tangible personal property or when the
tangible personal property transferred is incidental to the services, the charges for those services
are nontaxable.

Application of tax to the sale of tangible personal property and any services related to the sale is
dependent on the type of property being sold and the relationship of the advertising agency to the
client.

(2) Specific Situations.

(A) Electronic or Digital Artwork. Electronic or digital art is the process of using computer
software and hardware to compile or compose finished art. Elements of the process include:
creation of original artwork or photographs, scanning of artwork or photographs, composition
and design of text, insertion and manipulation of scanned and original digital artwork,
photographs, or text.

A transfer of electronic or digital art from an advertising agency, commercial artist or designer to
a client or to a third party on behalf of a client that includes text or images or a combination of
both, is not taxable if, (1) the file containing the electronic or digital art is transferred through
remote telecommunications, such as a modem, or (2) the file is downloaded on the client’s
computer by the advertising agency, commercial artist or designer and the client does not obtain
title to or possession of any tangible personal property, such as a diskette or compact disk. The
advertising agency, commercial artist, or designer should document the downloading of
electronic artwork in the manner set forth in subdivision (d)(2). Transfer of a file qualifying as
electronic or digital pre-press instruction as defined by the provisions of Regulation 1541,
Printing and Related Arts, is nontaxable.

A transfer of title to or possession of a file on electronic media, such as a diskette or compact
disc, is subject to tax as stated in subdivision (d)(2).

(B) Agency Acting as an Agent for Its Client. An agent is one who represents another, called
the principal, in dealings with third persons. (Civil Code, Section 2295.) To the extent an
advertising agency acts as an agent of its client in acquiring tangible personal property, it is
neither a purchaser of the property with respect to the supplier nor a seller of the property with
respect to its principal. Because of the unique relationship between advertising agencies and
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clients, it is rebuttably presumed that an advertising agency qualifies as an agent when acquiring
tangible personal property on behalf of its client. However, an agency is not an agent of its
client_with respect to tangible personal property fabricated or produced in-house by the agency’s
own employees and sold to its client.

As an agent for its client, sales or use tax is due on the purchase price from the suppliers to the
advertising agency. Tax does not apply to the charge made by an advertising agency to its client
for reimbursement, including tax reimbursement, charged by a supplier or to charges or fees for
an agency's services directly related to such acquisitions of tangible personal property.

An advertising agency may not issue a resale certificate when making purchases as an agent. It
will be presumed that an advertising agency who issues a resale certificate to a supplier is
purchasing tangible personal property on its own behalf for resale and is not acting as an agent
for its client. However, the advertising agency may provide evidence to prove that the
presentation of the resale certificate was erroneous and that the advertising agency was acting as
an agent of its client. If the resale certificate was issued in error, the advertising agency is liable
for use tax on the cost of tangible personal property purchased under the certificate unless, 1.
The agency has already paid tax to the supplier or to the Board, or 2. The client has self-reported
the tax.

(3) Advertising Agencies Acting as Retailers.

(A) Election of Non-Agent Status. An advertising agency may elect non-agent status with
respect to sales to its client. This election must be supported by a specific written statement in
its contract or agreement with the client. Alternatively, a statement may be included on an
agency’s invoice to its client. Statements should include the following or similar language:
“(Agency name) does not qualify as an agent of (client name) for purposes of this transaction.”

An agency that elects non-agent status is a retailer with respect to tangible personal property sold
to its clients. The agency may issue a resale certificate to its suppliers for tangible personal
property that it is planning to resell to clients or to incorporate into property that will be sold to
clients.

The taxable selling price is the separately stated charge for the tangible personal property. If
there is no separately stated charge, the taxable selling price may be calculated as shown in
subdivision (b).

(B) Items Produced or Fabricated by an Agency In-House. Advertising agencies are retailers
of tangible personal property produced or fabricated by their own employees. Advertising
agencies are not agents of their clients with respect to the acquisition of materials incorporated
into items of tangible personal property prepared by their employees. However, in the case of
intermediate production or printing aids used by the agency’s employees to fabricate tangible
personal property, it will be presumed that an advertising agency passes title to the aids to the
client prior to use by the agency and the measure of tax will be computed in the same manner as
provided in Regulation 1541 for special printing aids. Intermediate production or printing aids
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include, but are not limited to, artwork, illustrations, photography, photo engravings, and other
similar materials.

Except for artwork, tax is due on the taxable selling price of tangible personal property
fabricated or produced by the agency’s employees. Artwork shall be taxed in the manner set
forth in subdivision (b)(1) or (d). An advertising agency should issue a resale certificate for
items that_become an ingredient or component part of such tangible personal property and for
intermediate production or printing aids. The term “ingredient or component part of other
tangible personal property” includes only those items that become physically incorporated into
the property and not those which are merely consumed or used in the production of the property
sold.

(b) Lump-Sum Sales of Tangible Personal Property.

(1) An agency that has a contract or agreement to sell tangible personal property for a lump-
sum amount is a retailer of the tangible personal property and tax applies to the lump-sum selling
price, except for artwork. An advertising agency, commercial artist or designer making a lump-
sum sale of tangible personal property to a client may issue a resale certificate to a supplier.

On sales of artwork for which an advertising agency, commercial artist or designer makes a
lump-sum charge that includes both the nontaxable services defined in subdivision (d)(1) and
finished art, it will be rebuttably presumed that 75% of the lump-sum charge is for the
nontaxable services.

(2) Taxable Selling Price. If advertising agencies, commercial artists or designers combine
charges for nontaxable services, such as media placement, with the charges for tangible personal
property of which the agencies, artists or designers are the retailers, they shall report a “taxable
selling price” for the tangible personal property that includes the total of: 1. direct labor, 2. the
cost of purchased items that become an ingredient or component part of the tangible personal
property and the cost of any intermediate production or printing aids, and 3. a reasonable
markup. An advertising agency, commercial artist or designer must keep sufficient records to
document the basis for the reported taxable selling price.

(3) Specific Nontaxable Charges. The following and similar fees, commission, and services
are nontaxable if separately stated. If not separately stated, these charges are not
considered direct labor when calculating a taxable selling price as defined in subdivision

(b)(2).

(A) Agent fees added to purchases of tangible personal property by agencies established as
agents for their clients as compensation for their performances of services related to such
purchases.

(B) Media commissions derived by agencies for placement of advertising whether paid by the
medium, by another agency, or by the client. The service of placing of advertising is not a
service that is a part of a sale of tangible personal property.
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(C) Commissions paid to agencies by suppliers. Examples of such commissions are those
paid to an agency by a premium manufacturer (or distributor) or a direct-by-mail supplier.

(D) Consultation and concept development fees related to client discussion, development of
ideas and other services. Tangible personal property produced as a result of these services is
incidental to the service and nontaxable.

(E) Research or account planning that entail consumer research and the application of that
research to the client’s business or industry.

(F) Quality control supervision that entails the proofing and review of printing and other
products provided by outside vendors.

(G) Separately stated charges for the formulation and writing of copy.

(4) Taxable Charges for Agencies Acting as Retailers. SpeeifieApphieations: All other
commissions, fees or services exclusively related to the production or fabrication of tangible
personal properly are taxable and are considered part of direct labor. Such charges include
retouching of photographs or other artwork for reproduction, provided the retouching is intended
to improve the quality of the reproduction. Retouching for the purpose of repairing or restoring
a photograph to its original condition is not taxable.

(5) Charges and Transactions Governed by Other Regulations.

(A) Video or Film Productions. If video or film productions provided by an advertising
agency to clients are qualified production services, the application of tax is determined by
Regulation 1529, Motion Pictures.

(B) Audio Productions. An audio production provided by an advertising agency to a client
falls under the provisions of Regulation 1527, Sound Recording. Tax will apply as defined by
that regulation.

(C) Typography. Tax applies to charges for typography or composed type obtained from
outside vendors as provided in Regulation 1541, Printing and Related Arts.

(c) Commercial Artists and Designers.

General. Commercial artists and designers provide services, electronic artwork, and tangible
personal property to their clients. Services include, but are not limited to, the creation and
development of ideas, concepts, looks, or messages. Electronic artwork can be transferred either
through remote telecommunications, such as a modem, or by electronic media such as diskettes
or compact disks. Tangible personal property includes both electronic media on which
electronic artwork is transferred to the client and hard copies of the electronic artwork, or
manually created art. “Finished art” means the final art used for actual reproduction by
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photomechanical or other processes, or used for display. It includes, but is not limited to,
electronic art, illustrations (e.g. drawings, diagrams, halftones, or color images), photographs,
paintings, and handlettering. Blueprints, diagrams, and instructions for signage furnished to a
client as the result of environmental graphic design services are not “finished art.”

An advertising agency that provides creative or development services for the sole purpose of
furnishing finished art to their clients is subject to tax as provided in subdivision (d).

(d) Application of Tax to Commercial Artists, Designers and Advertising Agencies.

(1) Services. Services performed to convey ideas, concepts, looks or messages to a client may
result in a transfer, enhancement or revision of either electronic artwork, hard copies of
electronic artwork, or copies of manually prepared artwork. If charges for such services are
separately stated as “design charges,” “preliminary art,” “concept development,” or any other
designation that clearly indicates that the charges are for such services and not for finished art,
they are nontaxable unless the contract of sale provides that the commercial artist or designer or
advertising agency will pass to the client title or the right to permanent possession of the
electronic media or hard copy.

99 ¢

A commercial artist or designer or advertising agency who provides nontaxable services is the
consumer of tangible personal property used in the performance of such services and tax applies
to the sale of property to the commercial artist or designer or advertising agency.

(2) Electronic Artwork and Finished Art. A transfer of electronic artwork from a commercial
artist or designer or advertising agency to a customer or to a third party on behalf of the customer
is not taxable if the file containing the electronic artwork is transferred through remote
telecommunications, or if the file is loaded on the customer’s computer by the commercial artist
or designer or advertising agency, and the customer does not obtain title to or possession of any
tangible personal property, such as electronic media. The graphic artist or advertising agency
should document his or her transfer and loading of electronic artwork on the client’s computer
by a statement on the invoice or contract with the following language: “This electronic artwork
was loaded onto my computer by (graphic artist’s or seller’s name). No electronic media, such
as diskettes or compact disks, or hardcopies containing the artwork were transferred to me.”
This statement should be signed or initialed by the client. When such a statement is timely
completed, it will be rebuttably presumed that the transfer of electronic artwork is nontaxable.
To be timely completed, the statement must be initialed or signed at the time the file is loaded or
at the point the transfer is invoiced to the client. In lieu of the statement, the commercial artist or
designer or advertising agency may provide other substantive evidence indicating that the
artwork was transferred in an exempt manner.

The electronic or manual preparation of finished art for use in reproduction or display is not a
service. Unless transferred or installed in the manner set forth in the preceding paragraph, tax
applies to all charges for finished art, including to all charges for any rights, as provided in
subdivision (d)(4), sold with the finished art, such as, without limitation, copyrights or
distribution and production rights. If charges for finished art are combined with nontaxable
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services described in subdivision (d)(1), tax may be reported on a calculated selling price, as
defined in subdivision (b)(2) provided the retail selling price also includes the value of rights as
provided in subdivision (d)(4). In lieu of using a calculated selling price, commercial artists and
designers or advertising agencies may use the method described in (b)(1), that is, it will be
rebuttably presumed that 75% of a combined charge is for the nontaxable services.

If the commercial artist or designer or advertising agency uses any intermediate production or
printing aids in the creation of the finished art, it will be presumed that title to the aids was
passed to the client prior to use by the commercial artist or designer or advertising agency. The
measure of tax for these aids will be computed in the same manner as provided by Regulation
1541 for special printing aids. Intermediate production or printing aids include, but are not
limited to, artwork, illustrations, photography, photo engravings, and other similar materials.

(3) Signage. Tax does not apply to the services to create single copies of blueprints, diagrams,
and instructions for signage provided as a result of environmental graphic design. Reproduction
charges for additional copies are taxable.

(4) Reproduction Rights. Charges for the transfer by a tangible medium of a photograph or of
finished art for purposes of reproduction are taxable even though there is no transfer of title to
the person reproducing the photograph or work of art. Charges for the right to use the
photograph or finished art which has been transferred by tangible medium in the production of
tangible personal property are taxable. Charges for a license, copyright, or subpart of a
copyright (such as a right to reproduce or to prepare derivative works) to exploit the photograph
or finished art are taxable if they are sold along with the photograph or finished art transferred by
tangible media or they are sold by a subsequent contract entered into within one year of the
original transfer of the photograph or finished art.

Tax does not apply to a sale of an additional license, copyright, or the subpart of a copyright, or
to the receipt of royalties received from the exploitation of a copyright, or subpart thereof, if
such sale or receipt of royalties occurs more than one year from the date of the original transfer
of the physical media containing the photograph or work of art so exploited. Such copyrights or
royalties are not considered to have been sold along with finished art transferred by tangible
media for the purposes of this subdivision and are deemed sales of nontaxable intangible

property.

This limitation does not apply to sales or transfers for reproduction by a subsequent owner of the
photograph or finished art, such as a stock photo or stock artwork house; however, where the
stock photo or stock artwork house is merely acting as an agent for the original artist or
photographer, the above limitation applies.

(5) Websites. The design, editing or hosting of an electronic website in which no tangible
personal property is transferred to the customer is not subject to tax.

(e) Items Purchased by an Advertising Agency or by an Artist or Designer. An advertising
agency, or commercial artist, or designer is the consumer of tangible personal property used in
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the operation of its business. Tax applies to the sale of such property to the agency, artist, or
designer.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
Note — Staff provided Note — Alternative Note — Alternative Note — Alternative Note — Mr. Liao did not
revised language to language is on pages language is on pages language begins on page | respond to staff’s revised
interested parties on 23-27. 25-26. 7 and continues language. Alternative
12-19-01. throughout table. language is on pages
23-27.
ACTION 2 - AAAA proposes an
Organization organization for
of Regulation Regulation 1540 that is
different from staff’s and
other alternatives. The
primary difference is the
reversal of major sections
(b) and (c).
Regulation 1540. Regulation 1540. Regulation 1540. Regulation 1540. Regulation 1540. Regulation 1540.
ADVERTISING ADVERTISING ADVERTISING ADVERTISING ADVERTISING ADVERTISING
AGENCIES _AND; AGENCIES_AND; AGENCIES_AND; AGENCIES_AND; AGENCIES_AND; AGENCIES_AND;
COMMERCIAL COMMERCIAL COMMERCIAL COMMERCIAL COMMERCIAL COMMERCIAL
ARTISTS-AND ARTISTS-AND ARTISTS-AND ARTISTS-AND ARTISTS-AND ARTISTS-AND
(a) DEFINITIONS. (a) DEFINITIONS. (a) DEFINITIONS. (a) DEFINITIONS. (a) DEFINITIONS. (a) DEFINITIONS.
(1) ADVERTISING. [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (1) ADVERTISING.
Advertising is Advertising is
commercial commercial
communication utilizing communication utilizing
one or more forms of one or more forms of
communication (such as communication (such as
television, print, television, print,
billboards, or the Internet) billboards, or the Internet)
ACTION 21 - | from or on behalf of an from or on behalf of an
General identified person to an identified person or
Language intended target audience. entity to an intended
Differences target audience.
(2) ADVERTISING [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (2) ADVERTISING

AGENCIES. Advertising
agencies design and

AGENCIES. Advertising
agencies design and

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Comparison of Proposed Language for Regulation 1540
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Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
implement advertising implement advertising
campaigns for purposes of campaigns for purposes of
advertising the goods, advertising the goods,
services, or ideas of their services, or ideas of their
clients. As part of that clients. As part of that
primary function, primary function,
advertising agencies advertising agencies
provide their clients with provide their clients with
services (such as services (such as
consultation, consumer consultation, consumer
ACTION 21 - | research, media planning research, and media
General and placement, public placement, media
Language relations, and other planning, television and
Differences marketing activities) and radio commercials, print
tangible personal property advertising, brand
(such as print advertising, website
advertisements, finished design, internet design,
art, and video and audio public relations and
productions). development of
marketing,
communication
programs)—and-tangible
persenal-property-(such-as
. . ’
i; ished_art and-vi
Incidental to these
services, the advertising
agencies may provide
some tangible personal
property to the client.
ACTION 21 - (3) COMMERCIAL [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (3) COMMERCIAL
General ARTISTS. Commercial ARTISTS AND
Language artists, who may DESIGNERS.
Differences characterize themselves

as commercial artists,
commercial
photographers, or

[same as staff’s]

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

designers, provide
services and tangible
personal property to their
clients for use in their
clients’ advertising
campaigns, or for their
clients’ other commercial
endeavors such as sales of
copies of finished art
(including, e.g.,
photographic images)
provided by a commercial
artist. Services they
provide to their clients
include the creation and
development of ideas,
concepts, looks, or
messages. Electronic
artwork they provide may
be transferred through
remote
telecommunications such
as by modem or over the
Internet, or by tangible
means through electronic
media such as compact or
floppy disc. Tangible
personal property they
provide may include
electronic media on which
electronic artwork is
transferred to the client,
hard copies of the
electronic artwork, hard
copies of finished art
(which may consist of
photographic images).

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
ACTION 4 — (4) CONTRACT OF [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] —H—CONFRALCT-OF
Definition of SALE. An agreement to SAEE—An-asreementto
Contract of transfer tangible personal transter-tanctble-personat
Sale property for consideration property-forconsideration
is a contract of sale. A is-a-contractofsale—A
contract of sale consists contract-of sale-consists
of all terms comprising ofall-terms-comprising
the obligation of the the-obligation-of the
parties for the sale and parties-forthe-sale-and
purchase of the tangible purehase-ot-the-tansible
personal property in personal-property-in
question. A contract of qrestion—A-—contraet-of
sale may consist of a sale-may-consistofa
single contract document. single contract document.
A contract of sale may A-contract-of sale-may
also consist of multiple also-consistolmultiple
documents. For example, documents—Forexample;
a master agreement a-fraster-agrecntent
between an advertising betweenan-advertisthe
agency and its client may aoeney-andtchentmay
specify the obligations of speetb-the-obligationsof
each with respect to the each-with respeet-to-the
design of an advertising design-of anadvertising
campaign for the client, campaign-for-the-client;
the placement of the the-placement-of the
advertising with print and advertisiag-with-print-and
television media, and for television-media;-and-for
the sale and purchase of thesaleand purchaseof
tangible personal property tanatble personal property
related to the advertising related-to-the-advertising
campaign. There may campatgh—There-may
then be additional terms then-be-additional-terms
for the purchase of for-the purchase of
specific tangible personal speettietangtblepersonal
property during the property-during-the
advertising campaign, advertising-campaten;
such as in a purchase steh-as-in-a-purehase
order, which identifies the order-which-identifiesthe

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
specific property that will speettieproperty-that-will
be purchased and sold and bepurchased-and-sold-and
the sales price for that thesates-price-torthat
property. In this example, property-—n-this-example;
not all terms of the sale not-al-terms-ofthesale
and purchase of the andpurechase-of the
tangible personal property tangible personal property
identified in the purchase identified-in-the purchase
order are included in the order-are-tnehuded-inthe
master agreement, nor are master-agreementnorare
all terms included in the al-terms-ineladedin-the
purchase order. Rather, purehase-order—Rather;
the contract of sale in this the-eontract-of sale-inthis
circumstance consists of etreumstattececonsistsof
the relevant provisions of the relevant provisions-of
the master agreement as the-master-agreement-as
modified by the specific modified-by-the-speeific
provisions in the purchase provisions-in-the-purchase
order. order.
ACTION 3 - (5) DIGITAL PRE- [no comments received — | [no comments received — [no comments received — | [no comments received — | [no comments received —
New PRESS INSTRUCTION. | staff added language after | staff added language after | staff added language after | staff added language after | staff added language after
Clarifying Digital pre-press final interested parties final interested parties final interested parties final interested parties final interested parties
Language instruction is the creation | submissions were submissions were submissions were submissions were submissions were
(Definition of | of original information in | received] received] received] received] received]
Digital Pre- electronic form by
Press combining more than one
Instruction) computer program into

specific instructions or
information necessary to
prepare and link files for
electronic transmission
for output to film, plate,
or direct to press, which is
then transferred on
electronic media such as
tape or compact disc.

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
(6) ELECTRONIC [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (5) ELECTRONIC
ARTWORK. Electronic ARTWORK. Electronic
artwork is artwork created artwork is artwork created
through the use of through the use of
computer hardware and computer hardware and
software processes which software processes which
ACTION 21 - | results in artwork in a results in artwork in a
General digital format that can be digital format that can be
Language transmitted to others via transmitted to ethers-the
Differences electronic means (that is, client or a third party
transmitted through via electronic means (that
remote is, transmitted through
telecommunications such remote
as by modem or over the telecommunications such
Internet, or by electronic as by modem or over the
media such as compact or Internet, or by electronic
floppy disc). Elements of media such as compact or
the process include the floppy disc). Elements of
creation of original the process include the
artwork or photographic creation of original
images, scanning of artwork or photographic
artwork or photographic images, scanning of
images, composition and artwork or photographic
design of text, insertion images, composition and
and manipulation of design of text, insertion
scanned and original and manipulation of
electronic artwork, scanned and original
photographic images, and electronic artwork,
text. Electronic artwork photographic images, and
does not include artwork text. Electronic artwork
that is transferred to does not include artwork
ACTION 21 — | clients in a tangible form, that is transferred to
General other than on electronic customers in a tangible
Language media, even where such form, such as compact or
Differences artwork may have been

manufactured or produced
in whole or in part by
computer hardware and

floppy disc. etherthan-on
. o

where-snehartworkmay
have been-manufactured

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
software processes. or-producedin-whele-er
H-part-by-computer
hardware-and-seftware
processes:
(7) FINISHED ART. [same as staff’s] [same as staff’s] (7) FINISHED ART. [no comments received] (6) FINISHED ART.
Finished art is the final Finished art is the final Finished art is the final
artwork used for actual artwork used for actual artwork used for actual
reproduction by reproduction by reproduction by
ACTION S - photomechanical or other photomechanical or other photomechanical or other
Definition of processes, or used for processes, such as processes, or used for
Finished Art display. It includes preparation of special display. It includes
electronic artwork, printing aids, or used for electronic artwork,
illustrations (e.g. display. It includes illustrations (e.g.
drawings, diagrams, electronic artwork, drawings, diagrams,
halftones, or color illustrations (e.g. halftones, or color
images), photographic drawings, diagrams, images), photographic
images, sculptures, halftones, or color images, sculptures,
paintings, and images), photographic paintings, and
handlettering. Blueprints, images, sculptures, handlettering. Blueprints,
diagrams, and instructions paintings, and diagrams, and instructions
for signage furnished to a handlettering. Blueprints, for signage furnished to a
ACTION 21 — | client as the result of diagrams, and instructions client as the result of
General environmental graphic for signage furnished to a environmental graphic
Language design services are not client as the result of design services or
Differences finished art. environmental graphic

[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(a)(8) — see Exhibit 5,
page 2.]

design services are not
finished art.

advertising
agencies are not finished
art.

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
ACTION 6 - (9) INTERMEDIATE [same as staff’s] [same as staff’s] (9) INTERMEDIATE [no comments received] (8) INTERMEDIATE
Definition of PRODUCTION AIDS. PRODUCTION AIDS. PRODUCTION AIDS.
Intermediate Intermediate production Intermediate production Intermediate production
Production aids include items such as aids include items such as aids include items such as
Aids artwork, illustrations, artwork, illustrations, artweork, clip-art (pre-
photograph images, photo photograph images, photo packaged art),
engravings, and other engravings, and other illustrations, photograph
similar materials which similar materials which images, photo engravings,
are used to produce are used to produce and other similar
special printing aids or finished art or other materials which are used
other intermediate intermediate production to produce special
production aids. aids. printing aids or other
intermediate production
aids.
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(a)(10) — see Exhibit 5,
page 2.]
(11) PRELIMINARY [same as staff’s] [same as staff’s] (11) PRELIMINARY [no comments received] (10) PRELIMINARY
ACTION 7 - ART. Preliminary art is ART. Preliminary art is ART. Prelintinary-artis
Definition of tangible personal property tangible personal property tangible-personal-property
Preliminary which is prepared solely which is prepared solely which-is-prepared solely
Art for the purpose of for the purpose of for-the purpose-of
demonstrating an idea or demonstrating an idea or demenstrating-antdea-or
message for acceptance message for acceptance messageforaceeptanee
by the client before a by the client before by-thechentbelorea
contract is entered into approval is given for contractis-enteredtintoor
or before approval is preparation of finished art before-approval-isgiven
given for preparation of to be furnished or forpreparation-of-finished
finished art to be licensed by the seller to art-to-befurnished-or
furnished or licensed by his or her client. The licensed by the sellerto
the seller to his or her term “Preliminary art” his-orherchentprovided
client, provided neither implies that the same neithertitleto-ner
title to nor permanent business entity that permanent-possesstonof
possession of such prepared the suech-tangible-persenal
tangible personal preliminary art, property-passesto-the

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
property passes to the subsequently prepared elient: Preliminary art
client. Preliminary art finished art based on the consists of creative art
may include roughs, approved preliminary services whose object is
visualizations, layouts, art. Preliminary art may to convey ideas for
comprehensives, and include roughs, review by the client and
instant photos. visualizations, layouts, as such, any tangible
comprehensives, and personal property, is
instant photos. incidental to the true
object of the
transaction. Preliminary
art may include, but is
not limited to, roughs,
visualizations, layouts,
comprehensives, and
instant photos.
Preliminary art is not
[Interested parties have subject to tax.
indicated concurrence
with staff’s proposed
language for subdivision
(a)(12) — see Exhibit 5,
page 3.]
ACTION 3 — (13) THIRD PARTIES. [no comments received — | [no comments received — [same as staff’s] [no comments received — | [no comments received —
New A reference in this staff added language afier | staff added language after staff added language after | staff added language after
Clarifying regulation to a transfer to | final interested parties final interested parties final interested parties final interested parties
Language a client also includes a submissions were submissions were submissions were submissions were
(Definition of transfer to a third party on | received] received] received] received]
Third Parties) the client’s behalf. For

example, the discussion in
subdivision (b)(2)(B) for
transfers of finished art by
loading into the client’s
computer also includes
transfers of the finished
art by loading it into a
third party’s computer at
the instruction of the
cliﬂt.

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
(b) APPLICATION OF (b) APPLICATION OF (¢) APPLICATION OF
TAX TO ACTIVITIES TAX TO ACTIVITIES TAX TO ACTIVITIES
OF ADVERTISING OF ADVERTISING OF ADVERTISING
AGENCIES AND AGENCIES AND AGENCIES AND
COMMERCIAL COMMERCIAL COMMERCIAL
ARTISTS. ARTISTS. ARTISTS.
(1) SERVICES. (1) SERVICES. (1) SERVICES.
(A) General. (A) General. (A) General.
1. Services performed | [same as staff’s] [same as staff’s] 1. Services performed | [no comments received] 1. Services performed
to convey ideas, concepts, to convey ideas, concepts, to convey ideas, concepts,
looks, or messages to a looks, or messages to a looks, or messages to a
client may result in a client may result in a client may result in a
transfer, enhancement, or transfer, enhancement, or transfer, enhancement, or
revision of either revision of either revision of either
electronic artwork, hard electronic artwork, hard electronic artwork, hard
copies of electronic copies of electronic copies of electronic
ACTION 21 — | artwork, or copies of artwork, or copies of artwork, or copies of
General manually prepared manually prepared manually prepared
Language artwork. If charges for artwork. If charges for artwork.—H Charges for
Differences such services are such services are such services are
separately stated as separately stated as separately-stated-as are
“design charges,” “design charges,” nontaxable if separately
“preliminary art,” “preliminary art,” stated as “design
“concept development,” “concept development,” charges,” “preliminary
or any other designation or any other designation art,” “concept
that clearly indicates that that clearly indicates that development,” or any
the charges are for such the charges are for such other designation that
services and not for services and not for clearly indicates that the
finished art, they are finished art, they are charges are for such
ACTION 8 - nontaxable unless the nontaxable provided that services and not for

Application of
Tax to
Services —
Passage of
Title

master agreement or
other contract provides
that the advertising
agency or commercial
artist will pass to the

finished art was
subsequently prepared
based on the approval of
the ideas embodied in
these services or, the

finished art. The
transfer of tangible
personal property from
the advertising agency,
artist or designer is

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

client title or the right to
permanent possession of
the artwork in tangible
form, such as on
electronic media or hard
copy, or permanent
possession of the
artwork in tangible
form is, in fact,
transferred to the client.

However, if the master
agreement provides that
the client owns the
concepts embodied in

scope of the project is to
provide consulting
services only. The true
intent of these services is
to gain client approval
to proceed with the
preparation of finished
art or, to provide
nontaxable intangible
consulting services. If
the object of the job is to
provide finished art and
no approval is secured
and no finished art was
prepared, then these
services are construed to
be part of a “killed job”
wherein no final product
was produced and they
are not taxable. Any
tangible personal
property produced is
incidental to providing
the service.

However, if the master
agreement provides that
the client owns the
concepts embodied in

incidental to the service
provided and not
subject to tax. However,
if the master agreement
provides that the
advertising agency,
artist or designer will
pass to the client title or
the right to permanent
possession of the
artwork in tangible
form such as electronic
media, or hard copy or
permanent possession of
the artwork in tangible
form is in fact,
transferred to the client,
then tax is applicable.

Hewever-If the eontraet
master agreement
provides that the client
owns the concepts

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

tangible personal property
that is owned and
possessed by the
advertising agency or
commercial artist (e.g., so
that such concepts cannot
be used on behalf of any
other person), that
contract provision does
not constitute the passage
of title to tangible
personal property to the
client, provided the
client does not thereby
obtain the actual title to,
or permanent possession
of, the tangible personal
property embodying the
concepts and no other
contractual provision
passes such title to, or
permanent possession
of, such tangible
personal property. A
requirement that an
advertising agency or
commercial artist retain
permanent possession of
the artwork in tangible
form does not itself
constitute a sale of that
property to the client in
the absence of a
provision passing title to
such property to the
client.

tangible personal property
that is owned and
possessed by the
advertising agency or
commercial artist (e.g., so
that such concepts cannot
be used on behalf of any
other person), that
contract provision does
not constitute the passage
of title to tangible
personal property to the
client.

embodied in tangible
personal property that is
owned and possessed by
the advertising agency or
commercial artist (e.g., SO
that such concepts cannot
be used on behalf of any
other person), that
contraet master
agreement provision
does not constitute the
passage of title to tangible
personal property to the
client, provided the client
does not thereby obtain
the actual title to, or
permanent possession of,
the tangible personal
property embodying the
concepts. A requirement
that an advertising agency
or commercial artist retain
permanent possession of
the artwork in tangible
form does not itself
constitute a sale of that
property to the client.-in

o
property-to-thechent

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
(d)(1)(A) (d)(1)(A) (d)(1)(A) (d)(1)(A) (d)(1)(A) ©(1)(A)
ACTION 8 - 2. Tangible personal [same as staff’s] [same as staff’s] 2. Tangible personal [no comments received] [same as staff’s]
Application of | property developed and property developed and
Tax to used during services used during services
Services — performed to convey performed to convey
Passage of ideas, concepts, looks, or ideas, concepts, looks, or
Title messages is consumed in messages is consumed in
(continued) the performance of those the performance of those

services. Unless, prior to
any use, the advertising
agency or commercial
artist passes title to such
property to the client as
discussed in the previous
paragraph,

the advertising agency or
commercial artist is the
consumer of such tangible
personal property used
and tax applies to the sale
of property to, or to the
use of the property by, the
advertising agency or
commercial artist. If the
advertising agency or
commercial artist passes
title to, or permanent
possession of, such
tangible personal property
to its client, tax applies to
the sale of the tangible
personal property by the
advertising agency or
commercial artist to the
client.

services. Unless, prior to
any use, the advertising
agency or commercial
artist, acting as a
retailer, passes title to
such property to the client
by means of a title
clause in the contract of
sale that passes title to
the client prior to use,
the advertising agency or
commercial artist is the
consumer of such tangible
personal property used
and tax applies to the sale
of property to, or to the
use of the property by, the
advertising agency or
commercial artist. If the
advertising agency or
commercial artist passes
title to, or permanent
possession of, such
tangible personal property
to its client, tax applies to
the sale of the tangible
personal property by the
advertising agency or
commercial artist to the
client.

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative S)
(b)(1) (b)(1) (b)(1) ®)(D) (b)(1) ©(1)
(B) Digital Pre-Press [no comments received — | [no comments received — [no comments received — | [no comments received — (B) Digital Pre-Press
Instruction. Digital pre- staff added language after | staff added language after | staff added language after | staff added language after | Instruction. A file
ACTION 3 - press instruction is a final interested parties final interested parties final interested parties final interested parties prepared to the special
New custom computer program | submissions were submissions were submissions were submissions were order of the client which
Clarifying under section 6010.9 of received] received] received] received] qualifies as digital pre-
Language the Revenue and Taxation press instruction as
(Digital Pre- Code, the sale of which is defined in subdivision (f)
Press not subject to tax, of Regulation 1541 is a
Instruction) provided the digital pre- custom computer
press instruction is program, and its transfer
prepared to the special is not subject to tax
order of the purchaser. regardless of the form in
which the file is
transferred or the time at
which it is transferred.
Digital pre-press Electronic or digital pre-
ACTION 21 — | instruction shall not, press instruction shall not,
General however, be regarded as a however, be regarded as a
Language custom computer program custom computer program
Differences if it is a “canned” or if it is a "canned" or

[Alternative 5]

prewritten computer
program which is held or
existing for general or
repeated sale or lease
even if the digital pre-
press instruction was
initially developed on a
custom basis or for in-
house use. The sale of
such canned or prewritten
digital pre-press
instruction in tangible
form is a sale of tangible
personal property, the
retail sale of which is

subject to tax.

prewritten computer
program which is held or
existing for general or
repeated sale or lease,
even if the electronic or
digital pre-press
instruction was initially
developed on a custom
basis or for in-house use.
In such cases, the
"canned" software is
taxable.

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
b)(1)(C) through
(b)(1)(E)— see Exhibit 5,
page 4.]
(d)(1) (b)(1) (b)(1) (d)(1) (d)(1) ©)
(F) Specific [same as staff’s] [same as staff’s] (F) Specific [no comments received] (F) Specific
Nontaxable Charges. The Nontaxable Charges. The Nontaxable Charges. The
following and similar fees following and similar fees following , and similar
and commissions are not and commissions are not fees and commissions are
taxable when they are taxable when they are not taxable when they are
ACTION 21 - | separately stated. separately stated. separately stated.
General Whether separately stated Whether separately stated Whetherseparately-stated
Language or not, these fees and or not, these fees and or-not-these fees-and
Differences commissions are not commissions are commissionsare-not
[Alternative 5] | included in the calculation considered to be netudedin-the-ealenlation
of “direct labor” for markup for purposes of e a
purposes of subdivision subdivision (b)(3). purpeses-otsubdivision
ACTION 9 - b)(3). &3>
Specific (1) Agent fees
Nontaxable added to purchases of
charges tangible personal
[Alternative 3] property by agencies
established as agents for
their clients as
compensation for their
performances of services
related to such
purchases
ACTION 21 -
General d)(1)(F) [same as staff’s] [same as staff’s] d)()(F) [no comments received] (©)(1)(F)
Language 1. Media commissions [Subsequent commissions 1. Media commissions
Differences received for placement of and fees would be or fees received for

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
advertising whether paid renumbered 2 through 7 - placement of advertising
by the medium, by otherwise same as staff’s] whether paid by the
another advertising medium, by another
agency, or by the client. advertising agency, or by
the client.
2. Commissions paid to 2. Commissions or fees
advertising agencies by paid to advertising
suppliers. Examples of agencies by suppliers.
such commissions are Examples of such
those paid to an commissions are those
advertising agency by a paid to an advertising
premium manufacturer agency by a premium
(or distributor) or a manufacturer (or
direct-by-mail supplier. distributor) or a
direct-by-mail supplier.
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(b)(1)(F)3. through (F)6.
— see Exhibit 5, page 5.]
ACTION 3 - d)() [same as staff’s] [no comments received — | [no comments received — | [no comments received — | [no comments received —
New (G) Example. A staff added language afier | staff added language after | staff added language after | staff added language after
Clarifying designer contracts to final interested parties final interested parties final interested parties final interested parties
Language create and sell printed submissions were submissions were submissions were submissions were
(Example for brochures to a law firm. received] received] received] received]
Application of | The contract separately
Tax) states a charge for design

for art direction, for
preliminary art, and for
the printed brochures.
The designer’s design and
art direction services
culminate in the creation

of preliminary art that the
designer uses to show the

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

designer’s concepts to the
law firm. After the law

firm approves the
concepts, the designer

finalizes the design of the
brochure and contracts
with a printer to print the
brochures. The printer
sells the printed brochures
to the designer for resale
and the designer resells
the printed brochures to
the law firm. The only
tangible personal property
that will be transferred to
the law firm (or to anyone
on behalf of the law firm)
are the printed brochures.
The law firm will not
obtain title to, or the right
to possession of, any
finished art or any other

tangible personal
property. Tax does not

apply to the designer’s
separately stated charges
for design, art direction,
and preliminary art. Tax
applies to the designer’s
separately stated charge to
the law firm for the

printed brochures.

[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(b)(2)(A) — see Exhibit 5,
pageS.]

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item
%*

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by Guild
(Alternative 1)

Regulatory Language
Proposed by Blonder
(Alternative 2)

Regulatory Language
Proposed by Wayne
(Alternative 3)

Regulatory Language
Proposed by Liao
(Alternative 4)

Regulatory Language
Proposed by AAAA
(Alternative 5)

ACTION 10 -
Use of Aids in
Creation of
Finished Art —
Title Clause
Agreement

ACTION 21-
General
Language
Differences

(b)(2) FINISHED ART.

(A) Use of Aids in
Creation of Finished Art.

No subdivision
recommended.

()2

(B) Transfers of
Finished Art Not in
Tangible Form.

A transfer of electronic
artwork from an
advertising agency or
commercial artist to the
client or to a third party

[same as staff’s]

(b))
[same as staff’s]

[same as staff’s]

(b))
[same as staff’s]

[same as staff’s]

(b)2)
[same as staff’s]

[same as staff’s]

(b))

[no comments received]

(¢)(2) FINISHED ART.

(A) Use of Aids in
Creation of Finished Art.

(1) Prior to the
preparation of finished
art, if the client signs a
title clause agreement to
purchase intermediate
production aids or
obtain the lease rights
for illustrations,
electronic art,
photography,
typography,
airbrushing, photo
retouching, filmwork,
photostats, dies,
lithographic film and
plates, photo
engravings, and other
materials needed to
prepare the finished
artwork, the
intermediate production
aids are taxed only once.

©Q)

(B) Transfers of
Finished Art Not in
Tangible Form.
(Electronic Artwork).
A transfer of electronic
artwork from an
advertising agency or
commercial artist to the
client or to a third party

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

on the client’s behalf that
is not in tangible form is
not a sale of tangible
personal property, and the
charges for the transfer
are not subject to tax. A
transfer of electronic
artwork is not in tangible
form if the file containing
the electronic artwork is
transferred through
remote
telecommunications (such
as by modem or over the
Internet), or if the file is
loaded into the client’s
computer by the
advertising agency or
commercial artist, and the
client does not obtain title
to or possession of any
tangible personal
property, such as
electronic media or hard
copy. If the transfer is not
a transfer in tangible form
because it is loaded onto
the client’s computer, the
advertising agency or
commercial artist should
document that transfer by
a written statement signed
at the time of loading by
the client and by the
person who loaded the
electronic artwork into the
client’s computer with the
following or similar
language: “This electronic

on the client’s behalf that
is not in tangible form is
not a sale of tangible
personal property, and the
charges for the transfer
are not subject to tax. A
transfer of electronic
artwork is not in tangible
form if the file containing
the electronic artwork is
transferred through
remote
telecommunications (such
as by modem or over the
Internet), or if the file is
loaded into the client’s
computer by the
advertising agency or
commercial artist, and the
client does not obtain title
to or possession of any
tangible personal
property, such as
electronic media or hard
copy. If the transfer is not
a transfer in tangible form
because it is loaded onto
the client’s computer, the
advertising agency or
commercial artist should
document that transfer by
a written statement signed
at the time of loading by
the client and by the
person who loaded the
electronic artwork into the
client’s computer with the
following or similar
language: “This electronic

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
ACTION 21 - | artwork was loaded into artwork was loaded into
General the computer of [client’s the computer of [client’s
Language name] by [seller’s name], name] by [advertising
Differences and [seller’s name] did agency, artist or
not transfer any tangible designer's name] and
personal property |advertising agency,
containing the artwork, artist or designer's
such as electronic media name] did not transfer
or hard copies, to [client’s any tangible personal
name].” property containing the
artwork, such as
electronic media or hard
copies, to [client’s
When such a statement is name].” When such a
signed at the time the file statement is signed or
is loaded, initialed at the time the
file is loaded or at the
point the transfer is
invoiced to the client,
it will be rebuttably it will be rebuttably
presumed that the transfer presumed that the transfer
of electronic artwork was of electronic artwork was
not transferred in tangible not transferred in tangible
form. If there is no such form. If there is no such
timely completed timely completed
statement, the advertising statement, the advertising
agency or commercial agency or commercial
artist may provide other artist may provide other
substantive evidence substantive evidence
establishing that the establishing that the
artwork was not artwork was not
transferred in tangible transferred in tangible
form. form.
(®)(2) ()2 (©)2) (®)2) (®)(2) ©Q2
(C) Transfers of [same as staff’s] [same as staff’s] (C) Transfers of [no comments received (C) Transfers of
Finished Art in Tangible Finished Art in Tangible Finished Art in Tangible

Form. The electronic or
manual preparation of

Form. The electronic or
manual preparation of

Form. The electronic or
manual preparation of

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
finished art for use in finished art for use in finished art for use in
reproduction or display is reproduction or display is reproduction or display is
ACTION 21 - | not aservice. Unless the not a service. Unless the not a service. Ynless-the
General transfer is not in tangible transfer is not in tangible transter-is-neotin-tancible
Language form as explained in form as explained in form as-explained-in
Differences subdivision (b)(2)(B), the subdivision (b)(2)(B), the stubdiviston(bH2)B), The
transfer of finished art is a transfer of finished art is a transfer of finished art in
sale of tangible personal sale of tangible personal tangible form is a sale of
property and tax applies property and tax applies tangible personal property
to charges for that to charges for that and tax applies to charges
finished art, including all finished art, including all for that finished art,
charges for any rights charges for any rights including all charges for
sold with the finished art, sold with the finished art, any rights sold with the
such as copyrights or such as copyrights or finished art such as
distribution and distribution and copyrights or distribution
production rights, except production rights, except and production rights,
as provided in subdivision as provided in subdivision except as provided in
ACTION 2 - (b)(2)(D)2. If charges for (b)(2)(D)2. If charges for subdivision (b)(2)(D)2. ¥
Organization | finished art are combined finished art are combined charges-forfinished-art
of Regulation | into a single charge that into a single charge that are-combinedintoa-single
[Created also includes nontaxable also includes nontaxable chargethatalsotneludes
subdivision charges for conceptual charges for conceptual nontaxablecharges{or
®R2)(O)1.] services described in services described in coneeptual-serviees
subdivision (b)(1)(A), the subdivision (b)(1)(A), the deseribed-insubdivision
advertising agency or advertising agency or (BIHEA)the-advertising
commercial artist may commercial artist may agency or commercial
report the measure of tax report the measure of tax artist-may-repertthe
on the retail sale of the on the retail sale of the measure-of tax-on-the
finished art as specified in finished art as specified in retatsite-of the Fnished
subdivision (b)(3), subdivision (b)(3), artasspectiedin
provided that the reported provided that the reported subdiviston(b)}3);
measure of tax must also measure of tax must also provided-that the reported
include the value of include the value of meastre-of tax-must-also
reproduction rights reproduction rights include-the value of
included with the transfer included with the transfer reproduction-rights
except those that are not except those that are not included-with-the-transfer
taxable as provided in taxable as provided in exeeptthosethatarenot
subdivision (b)(2)(D)2. subdivision (b)(2)(D)2. taxable-as-provided-in

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

If tax is not reported on
this basis, it will be
rebuttably presumed that
75 percent of the
combined charge for the
finished art and
conceptual services is for
the nontaxable services
and that 25 percent of the
combined charge is the
measure of tax on the
retail sale of the finished
art, provided that 25
percent of the combined
charge is not less than the
sales price to the
advertising agency or
commercial artist of the
finished art (or
component parts) and any
intermediate production
aids or special printing
aids sold to the client for
that combined charge.

If tax is not reported on
this basis, it will be
rebuttably presumed that
75 percent of the
combined charge for the
finished art and
conceptual services is for
the nontaxable services
and that 25 percent of the
combined charge is the
measure of tax on the
retail sale of the finished
art, provided that 25
percent of the combined
charge is not less than the
sales price to the
advertising agency or
commercial artist of the
finished art (or
component parts) and any
intermediate production
aids or special printing
aids sold to the client for
that combined charge.

1. Lump sum billing
of in-house artwork
containing preliminary
art and finished art.

An advertising agency,
artist or designer may
elect to do a lump-sum
billing of in-house
artwork containing both
preliminary art and
finished art. H+taxisnet
reperted-on-this-basis; On
billing of in-house
artwork for which an
advertising agency,
artist or designer makes
a lump-sum charge that
includes both
preliminary art and
other nontaxable
services and finished
art, it will be rebuttably
presumed that 75 percent
of the combined charge
for the finished art and
conceptual services is for
the nontaxable services
and that 25 percent of the
combined charge is the
measure of tax on the
retail sale of the finished
art, provided that 25
percent of the combined
charge is not less than the
sales price to the
advertising agency or
commercial artist of the
finished art (or

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
component parts) and any
intermediate production
aids or special printing
aids sold to the client for
ACTION 11 — | If such sales price to the [same as staff’s] [same as staff’s] If such sales price to the [no comments received in | that combined charge. ¥
Transfers of advertising agency or advertising agency or response to staff’s revised | such-salesprice-to-the
Finished Art commercial artist is more commercial artist is more | language] advertising-ageney-of
in Tangible than 25 percent of the than 25 percent of the commercial-artist-is-more
Form — Cost combined charge to the combined charge to the than-25-percentof-the
of Special client, the measure of tax client, the measure of tax combined-charge-to-the
Printing Aids | shall be deemed to be shall be deemed to be client;the- measure-of tax
such sales price of the such sales price of the shat-be-deemed-to-be
tangible personal property tangible personal property saeh-salesprice-ofthe
to the advertising agency to the advertising agency tangible-persenal-property
or commercial artist. or commercial artist. to-the-advertising-ageney
ACTION 12 - Intermediate production
Transfers of aids or special printing
Finished Art aids sold to the client
in Tangible that are separately listed
Form — and priced on the
Option to invoice to the client are
Separately subject to the rules
State Special governing an
Printing Aids advertising agency
acting as an agent or
retailer as described in
subdivision (c).
(b)) (b)(2) (b)) (b)) (b)2) ©Q2)
(D) Reproduction (D) Reproduction (D) Reproduction Rights
ACTION 13 — | Rights Transferred With Rights Transferred With [same as staff’s] [same as staff’s] Transferred With [same as staff’s]
Technology Finished Art. Finished Art. Finished Art.
Transfer
Agreement — 2. Any agreement 2. Any agreement 2. Any agreement
Requirement evidenced by a writing evidenced by a writing that assigns or licenses a
That It Be in (such as a contract, (such as a contract, copyright interest in
Writing invoice, or purchase invoice, or purchase finished art for the

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
order) that assigns or order) that assigns or purpose of reproducing
licenses a copyright licenses a copyright and selling other property
interest in finished art for | interest in finished art for subject to the copyright
the purpose of the purpose of interest is a technology
reproducing and selling reproducing and selling transfer agreement, as
other property subject to other property subject to explained further in
the copyright interestisa | the copyright interest is a Regulation 1507. Tax
technology transfer technology transfer applies to amounts
agreement, as explained agreement, as explained received for any tangible
further in Regulation further in Regulation personal property
1507. Tax applies to 1507. Tax applies to transferred as part of a
amounts received for any | amounts received for any technology transfer
tangible personal property | tangible personal property agreement.
transferred as part of a transferred as part of a
technology transfer technology transfer
agreement. agreement.
ACTION 14 - Notwithstanding
Technology subdivision (b)(2)(B),
Transfer tax does not apply to
Agreement - temporary transfers of
Finished Art computer storage media
Transferred containing finished art
on Computer transferred as part of a
Storage technology transfer

Media

Tax does not apply to
amounts received for the
assignment or licensing of
a copyright interest as
part of a technology
transfer agreement. The
measure of tax on the sale
of finished art transferred
by an advertising agency
or commercial artist as
part of a technology
transfer agreement shall
be:

agreement.

Tax does not apply to
amounts received for the
assignment of a copyright
interest to a third party as
part of a technology
transfer agreement. The
measure of tax on the sale
of finished art transferred
by an advertising agency
or commercial artist as
part of a technology
transfer agreement shall
be:

Tax does not apply to
amounts received for the
assignment or licensing of
a copyright interest as
part of a technology
transfer agreement. The
measure of tax on the sale
of finished art transferred
by an advertising agency
or commercial artist as
part of a technology
transfer agreement shall
be:

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative S)

(b)(2)(D)2 (b)(2)(D)2 (®)(2)(D)2 (b)(2)(D)2 (b)(2)(D)2 (©)2)(D)2

ACTION 21 - a. The separately a. The separately a. The separately a. a. a.

General stated sales price for the stated sales price for the stated sales price for the

Language finished art, provided the | finished art, provided the | finished art, provided the | [same as staff’s] [same as staff’s] [same as staff’s]

Differences separately stated price separately stated price is separately stated price

[Alternative 2] | represents a fair market reasonable; represents either (i) the
value of the tangible fair market value of the
personal property; tangible personal

ACTION 15 property; or (ii) if the

Technology possession of the

Transfer finished art is

Agreement — transferred temporarily

Separately for purposes of

Stated Price

ACTION 3 -
New
Clarifying
Language
(Finished Art
and Like
Finished Art)

b. Where there is no
such separately stated
price, the separate price at
which the person holding
the copyright interest in
the finished art has sold or
leased that finished art or
like finished art to an
unrelated third party
where: 1) the finished art
was sold or leased
without also transferring
an interest in the
copyright: or 2) the
finished art was sold or
leased in another
transaction at a stated
price satisfying the
requirements of
subdivisions

(b)(2)(D)2.a.; or

[same as staff’s]

reproduction, the fair
rental value of the
tangible personal

property;

[no comments received —
staff added language after
final interested parties
submissions were
received]

[no comments received —
staff added language after
final interested parties
submissions were
received]

[no comments received —
staff added language after
final interested parties
submissions were
received]

[no comments received —
staff added language after
final interested parties
submissions were
received]

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)

c. Ifthere is no such c. Ifthere is no such c. Ifthere is no such [same as staff’s] c. If there is no such c. Ifthere is no such
separately stated price separately stated price separately stated price separately stated price separately stated price
under subdivision under subdivision under subdivision under subdivision under subdivision
(b)(2)(D)2.a., nor a (b)(2)(D)2.a., nor a (b)(2)(D)2.a., nor a (b)(2)(D)2.a., nor a (b)(2)(D)2.a., nor a
separate price under separate price under separate price under separate price under separate price under
subdivision (b)(2)(D)2.b., | subdivision (b)(2)(D)2.b., | subdivision (b)(2)(D)2.b., subdivision (b)(2)(D)2.b., | subdivision (b)(2)(D)2.b.,
200 percent of the 200 percent of the 200 percent of the 200 percent of the 200 percent of the
combined cost of combined cost of combined cost of combined cost of combined cost of

ACTION 17 — | materials and labor used materials and labor used materials and labor used materials and labor used materials and labor used
Cost of to produce or acquire the | to produce or acquire the to produce or acquire the to produce or acquire the | to produce or acquire the
Materials — finished art. “Cost of finished art. “Cost of finished art. “Cost of finished art. “Cost of finished art. “Cost of
Includes materials” consists of the | materials” consists of the | materials” consists of the materials” consists of the | materials” consists of the
Those Used as | costs of those materials costs of those materials costs of those materials costs of those materials costs of those materials
Well as used or incorporated into | used or incorporated into | used or incorporated into physically incorporated used or incorporated into
Incorporated | the finished art, or any the finished art, or any the finished art, or any into the finished art, or the finished art, or any
[Alternative 4] | tangible personal property | tangible personal property | tangible personal property any tangible personal tangible personal property
transferred as part of the transferred as part of the transferred as part of the property transferred as transferred as part of the
technology transfer technology transfer technology transfer part of the technology technology transfer
ACTION 16 — | agreement. “Labor” agreement. “Labor” agreement. “Cost of transfer agreement. agreement. ‘“Labor”
Technology includes any charges or means any charges for labor” includes any “Labor” includes any includes any charges or
Transfer value of labor used to labor used to create such consideration paid to an charges or value of labor | value of labor used to
Agreement — create such tangible tangible personal property | employee or an used to create such create such tangible
the Value of personal property whether | where the advertising independent contractor tangible personal property | personal property whether
the Artist’s the advertising agency or | agency or commercial for labor used to create whether the advertising the advertising agency or

Labor
[Alternative 1
and 2]

commercial artist
performs such labor, a
third party performs the
labor, or the labor is
performed through some
combination thereof. The
value of labor provided
by the advertising agency
or commercial artist shall
equal the lower of the
normal and customary
charges for labor billed to
third parties by the
advertising agency or

artist purchases such
labor from a third party
or the work is
performed by an
employee of the
advertising agency or
commercial artist.

such tangible personal
property.

agency or commercial
artist performs such labor,
a third party performs the
labor, or the labor is
performed through some
combination thereof. The
value of labor provided
by the advertising agency
or commercial artist shall
equal the lower of the
normal and customary
charges for labor billed to
third parties by the
advertising agency or

commercial artist
performs such labor, a
third party performs the
labor, or the labor is
performed through some
combination thereof. The
value of labor provided
by the advertising agency
or commercial artist shall
equal the lower of the
normal and customary
charges for labor billed to
third parties by the
advertising agency or

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
commercial artist, or the commercial artist, or the commercial artist, or the
fair market value of the fair market value of the fair market value of the
labor performed by the labor performed by the labor performed by the
advertising agency or advertising agency or advertising agency or
commercial artist. [1f staff’s commercial artist. commercial artist.
ACTION 21 - recommendation is Nontaxable fees, charges
General adopted, the Guild and commissions are not
Language proposes the following included in the
Differences language be added as the calculation of direct
[Alternative 5] last sentence of the labor (see (c) (1) (f).
paragraph.]
ACTION 16 — In the absence of
Technology evidence of a price
Transfer charged by that
Agreement — commercial artist or
the Value of advertising agency for
the Artist’s labor only, the fair
Labor market value for such
(continued) labor shall be presumed
to be $100.
ACTION 18 — | (b)(3) SALES OF ®)(3) ®)@3) ®)(3) ®)(@3) BBF-SALESOF
Explanation OTHER TANGIBLE [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] OTHER TANGIBLE
of Calculation | PERSONAL PROPERTY PERSONAL PROPERTY
of Sales Price | BY ADVERTISING BY - ADVERTISING
of Other AGENCY OR AGENCY-OR
Tangible COMMERCIAL COMMERCIALE
Personal ARTIST. Tax applies to ARHSTF—Tax-appliesto
Property the total charge for the thetotatchargeforthe
retail sale of tangible retail-sale-oftangible
personal property by an persenal-property-by-an
advertising agency or advertising-ageney-or
commercial artist. If an commercial artist.—Han
advertising agency or advertisirg-ageney-of
commercial artist commeretal-artst
combines charges for combines-charges-for
nontaxable services as nentaxableservices-as
defined in subdivision detined-insubdiviston

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
(b)(1)(F), such as media B HE);such-as-media
placement, with charges placement—with-charges
for tangible personal tor-tangible-personat
property for which the propertytor-which-the
advertising agency or advertising-ageney-or
commercial artist is the commereialartististhe
retailer, the measure of retailer-the- measure-of
tax on that retail sale of tax-on-thatretail-sale-of
property includes the total property-includes-the-total
of: direct labor; the cost of:-directlabor:the-cost
of purchased items that ofpurchased-tems-that
become an ingredient or beeome-an-ngredient-or
component part of the component-part-ofthe
tangible personal taneible-personal
property; the cost of any property;-the-cost-ofany
intermediate production intermediate-produetion
aids or special printing aids-orspecial-printing
aids; and a reasonable aids:-and-areasonable
markup. Commissions, markap—Commisstons;
fees, and other charges fees-and-othercharges
exclusively related to the exclusiveb-relatedtothe
production or fabrication production-orfabrication
of tangible personal oftangiblepersonat
properly are part of direct preperly-are-part-of-direet
labor and are thus laborand-are-thus
included in the measure included-in-the measure
of tax. Such charges oftax—Such-charges
include retouching of inetuderetonchingof
photographic images or phetouraphicimasesor
other artwork for otherarbworktor
reproduction, provided reproduction; provided
the retouching is intended the-retouchingis-tntended
to improve the quality of to-improve-the-quality-of
the reproduction. An the-reproduction—An
advertising agency or advertisirg-ageney-of
commercial artist must commereial-artist-mruast
keep sufficient records to keep-suffictentrecordsto
document the basis for the deeument-the-basisforthe
reported measure of tax. reported-meastre-ottax:

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
ACTION 21 - | (b)(4) ITEMS b)) b)4) (b)(4) b4 BHIFEMS
General PURCHASED BY AN [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] PURCHASED BY-AN
Language ADVERTISING ADVERTSING
Differences AGENCY OR AGENCY-OR
COMMERCIAL COMMERCIAL
ARTIST. Except when ARTIST.Except-when
property is resold prior to property-isresold-priorto
any use, an advertising any-tsean-advertsing
agency or commercial ageney-or-commereial
artist is the consumer of artist-is-the-conswmerof
tangible personal property tangtble-personal-property
used in the operation of used-in-the-operation-of
its business. Tax applies Hs-bustness—Fax-applies
to the sale of such to-the sale-of such
property to, or to the use property-to;-or-to-the-tse
of such property by, the ofsueh-property-bythe
advertising agency or advertising-ageney-or
commercial artist. commeretal-artist
(c) SITUATIONS (b) SITUATIONS
SPECIFIC TO SPECIFIC TO
ADVERTISING ADVERTISING
AGENCIES. AGENCIES.
(1) ADVERTISING [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (1) ADVERTISING
AGENCY ACTING AS AGENCY ACTING AS
AN AGENT FOR ITS AN AGENT FOR ITS

CLIENT. An agent is one
who represents another,
called the principal, in
dealings with third
persons. (Civil Code
section 2295.) To the
extent that an advertising
agency acts as the agent
of its client when
acquiring tangible
personal property, it is

CLIENT. An agent is one
who represents another,
called the principal, in
dealings with third
persons. (Civil Code
section 2295). To the
extent that an advertising
agency acts as the agent
of its client when
acquiring tangible
personal property, it is

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
neither a purchaser of the neither a purchaser of the
property with respect to property with respect to
the supplier nor a seller of the supplier nor a seller of
the property with respect the property with respect
to its principal (that is, its to its principal (that is, its
client). Because of the client). Because of the
unique relationship unique relationship
between advertising between advertising
agencies and their clients, agencies and their clients,
unless an advertising unless the advertising
ACTION 21 - | agency elects non-agent agency elects non-agent
General status under subdivision status undersubdivision
Language (¢)(2)(A) or is otherwise EHDA);-oris-otherwise
Differences the retailer of the property theretatler-of the-property
under subdivision undersubdivision
(©)(2)(B) or (c)(2)(C), it is (DB or(e}2NC) it is
rebuttably presumed that rebuttably presumed that
the advertising agency the advertising agency
acts as the agent of its acts as an agent of its
client when acquiring client when acquiring
tangible personal property tangible personal property
on its client’s behalf. on its client's behalf. (See
(©)(2)(A),(B),(C).
©(1) m)(1)
(A) A supplier of [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (A) A supplier of

tangible personal property
to an advertising agency
is presumed to have made
a retail sale of that
property unless the
supplier takes a timely
and valid resale certificate
in good faith from the
advertising agency.
Otherwise, the supplier
has the burden of
establishing that the
advertising agency

tangible personal property
to an advertising agency
is presumed to have-made
a retail sale of that
property unless the
supplier takes a timely
and valid resale certificate
in good faith from the
advertising agency.
Otherwise, the supplier
has the burden of
establishing that the
advertising agency

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
elected non-agent status elected non-agent status
under subdivision wnder-subdivision
ACTION 21 - | (c)(2)(A) and resold the (YDA )and reseld-the
General property or that the property-orthatthe
Language advertising agency resold advertising-ageneyresold
Differences the property as the retailer thepropertns-theretatler
under subdivision undersubdivisien
(©)2)(B) or (c)(2)(C). EHDBor(e )N
(O]
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(c)(1)(B) — see Exhibit 5,
page 8.
() (b)(1)
(C) An advertising [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] (C) An advertising
agency may not issue a agency may not issue a
resale certificate when resale certificate when
purchasing tangible purchasing tangible
personal property as the personal property as the
agent of its client. An agent of its client. An
advertising agency who advertising agency who
issues a resale certificate issues a resale certificate
to a supplier is presumed to a supplier is presumed
to be purchasing tangible to be purchasing tangible
ACTION 19 — | personal property from personal property from
Evidence to that supplier on its own that supplier on its own
Prove behalf for resale and not behalf for resale and is
Erroneous to be acting as an agent of not te-be acting as an
Issuance of a its client. However, the agent of its client.
Resale advertising agency may However, the advertising
Certificate provide evidence to prove agency may provide

that its issuance of the
resale certificate was
erroneous and that the
advertising agency was

evidence to prove that its
issuance of the resale
certificate was erroneous
and that the advertising

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
acting as an agent of its agency was acting as an
client, provided the agent of its clients
advertising agency has provided-the-advertising
ACTION 19 — | not treated the transaction ageney-has-not-treated
Evidence to as its own sale of tangible the-transactions-as-its
Prove personal property to its owisileof-tansible
Erroneous client, collecting tax or personal property-orits
Issuance of a tax reimbursement from client;collectingtax-or
Resale its client on that sale. If tax reimbursement from

Certificate
(continued)

ACTION 3 -
New
Clarifying
Language
(Advertising
Agency
Acting as
Retailer)

the resale certificate was
issued in error, the
advertising agency is
liable for use tax on the
cost of tangible personal
property purchased under
the certificate unless the
advertising agency has
already paid that tax to
the supplier or to the
Board, or the client has
self-reported and paid the
tax to the Board.

(¢)(2) ADVERTISING
AGENCY ACTING AS
A RETAILER. An
advertising agency that
acts as a retailer of
tangible personal property
may issue a resale
certificate for such
tangible personal property
if the property will be
resold prior to any use.
Absent an agreement that
the property will be sold
prior to use, tax is due on

the purchase price of

[no comments received —
staff added language afier
final interested parties
submissions were
received]

[no comments received —
staff added language afier

final interested parties

submissions were
received]

[same as staff’s]

[no comments received —
staff added language after
final interested parties
submissions were
received]

its-client-on-thatsale: If
the resale certificate was
issued in error, the
advertising agency is
liable for use tax on the
cost of tangible personal
property purchased under
the certificate unless the
advertising agency has
already paid that tax to
the supplier or to the
Board, or the client has
self-reported and paid the
tax to the Board.

[no comments received —
staff added language after
final interested parties
submissions were
received]

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item
%*

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by Guild
(Alternative 1)

Regulatory Language
Proposed by Blonder
(Alternative 2)

Regulatory Language
Proposed by Wayne
(Alternative 3)

Regulatory Language
Proposed by Liao
(Alternative 4)

Regulatory Language
Proposed by AAAA
(Alternative 5)

tangible personal property
that is used prior to being
resold to the client and, in
addition, tax is also due
on the sales price of the
tangible personal property
to the client.

(A) Election of Non-
Agent Status. An
advertising agency may
elect non-agent status
with respect to sales of
tangible personal property
to its client. This election
must be supported by a
specific written statement
in its master agreement
with the client.
Alternatively, a statement
may be included on an
advertising agency’s job
order or invoice to its
client. Statements should
include the following or
similar language:
“(Advertising Agency’s
name) will not be acting
as an agent of (client’s
name) for purposes of this
transaction.”

An advertising agency
that elects non-agent
status is a retailer with
respect to tangible
personal property sold to
its clients. The measure
of tax on the advertising

[same as staff’s]

[same as staff’s]

[same as staff’s]

[no comments received]

(A) Election of Non-
Agent Status. An
advertising agency may
elect non-agent status
with respect to sales of
tangible personal property
to its client. This election
must be supported by a
specific written statement
in its master agreement
with the client.
Alternatively, a statement
may be included on an
advertising agency’s job
order or invoice to its
client. Statements should
include the following or
similar language:
“(Advertising Agency’s
name) will not be acting
as an agent of (client’s
name) for purposes of this
transaction.”

An advertising agency
that elects non-agent
status is a retailer with
respect to tangible
personal property sold to
its clients. The measure
of tax on the advertising

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
agency’s retail sale is the agency’s retail sale is the
separately stated charge separately stated charge
for the tangible personal for the tangible personal
property. If there is no property. If there is no
such separately stated such separately stated
charge, the measure of tax charge, the measure of tax
is calculated as provided is calculated as provided
in subdivision (b). in subdivision (c).
ACTION 21 - Except for in-house
General artwork billed on a
Language lump sum method under
Differences section (c¢)(5), tax is due
on the taxable selling
price of tangible
personal property . If
there is no separately
stated charge, the
taxable selling price may
be calculated as shown
in subdivision (c).
©Q) ©Q) ©(2) ©)(2) ©(2) b)2)
(B) Items Produced or | [same as staff’s] [same as staff’s] (B) Items Produced or | /no comments received] (B) Items Produced or

Fabricated by an
Advertising Agency in-
House. Advertising
agencies are retailers of
tangible personal property
they produce or fabricate,
e.g., by their own
employees. Advertising
agencies are not agents of
their clients with respect
to the acquisition of
materials incorporated
into such items of
tangible personal property
they produce or fabricate,

Fabricated by an
Advertising Agency in-
House. Advertising
agencies are retailers of
tangible personal property
they produce or fabricate,
e.g., by their own
employees. Advertising
agencies are not agents of
their clients with respect
to the acquisition of
materials incorporated
into such items of
tangible personal property
they produce or fabricate,

Fabricated by an
Advertising Agency in-
House. Advertising
agencies are retailers of
tangible personal property
they produce or fabricate,
e.g., by their own
employees. Advertising
agencies are not agents of
their clients with respect
to the acquisition of
materials incorporated
into such items of
tangible personal property
they produce or fabricate,

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
but instead are the but instead are the but instead are the
retailers of such property. retailers of such property. retailers of such property.
The measure of tax on The measure of tax on The measure of tax on
their retail sale of that their retail sale of that their retail sale of that
property is the separately property is the separately property is the separately
stated charge for the stated charge for the stated charge for the
property sold. If there is property sold. If there is property sold. If there is
no such separately stated no such separately stated no such separately stated
charge, the measure of tax charge, the measure of tax charge, the measure of tax
is calculated as provided is calculated as provided is calculated as provided
in subdivision (b). in subdivision (b). The in subdivision (c).
ACTION 21 - term “incorporated”
General means those items that Except for in-house
Language become an ingredient or artwork billed as a
Differences part of the property and

[Alternative 3
and 5]

not those that are
merely consumed or
used in the production
of the property sold.
For example, materials
such as bronze in a
sculpture or canvas in a
painting are
incorporated into the
property and may not
be treated as an agent
transaction. A
photograph is not
incorporated into
finished art if only a
copy of the photograph
was incorporated into
the finished art and it
may be treated as an
agent transaction. (c)(1).

lump-sum under section
(¢)(5), tax is due on the
taxable selling price of
tangible personal
property fabricated or
produced by the
advertising agency's
employees. In those
situations, an
advertising agency
should issue a resale
certificate when
purchasing items that
become part of such
tangible personal

property.

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.

‘0S| uonenbay Joy abenbue] pasodoid Jo uosiiedwo)

€ Jo G¢ abed

/¥0-10 Jequinp Jaded anss| |ew.o

€ Hqiyx3g



Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
©@ ©2) ©2) (©2) ©Q2) (b)(2)
ACTION 20 - (C) Invoice to Client [same as staff’s] [same as staff’s] [same as staff’s] [no comments received] —taveteeto-Client
Invoice to for More Than Cost of for More ThanCestof
Client for Tangible Personal Tangible Personal
More Than Property to Advertising Property-to-Advertising
Cost of Agency. When an Ageney—Whenan
Property advertising agency advertising-ageney
invoices its client for invoices-its-client for
tangible personal property tangible-personal-property
provided by the provided-by-the
advertising agency advertisingageney
without separately stating withottseparately-—stating
the amount paid to the the-amountpatd-to-the
supplier for that property, sappherfor-thatproperty;
the advertising agency is the-advertising-ageney-is
the retailer of the tangible the retailer of the tangible
personal property to its personal-property-to-its
client. For example, chent—Forexample;
when the advertising when-theadvertising
agency invoices a single ageney-iRveoteesasingle
charge to its client for charge to-its-clientfor
tangible personal property wanoible personal property
that includes the amount thatineludes-the-amount
paid to the supplier for the paid-to-thesupphierfor-the
tangible personal property tangible personal property
together with a markup, together-with-a-markup;
the advertising agency is theadvertising-ageneyis
the retailer of that theretatlerof that
tangible personal property tanaible personalproperty
and tax applies to that andaxapphesto-that
separately stated charge. separately-stated-charge-
If the advertising agency Hthe-advertising-ageney
makes a lump sum charge makes-atump-sum-charge
to its client that includes to-ttselient-that-inecludes
the charge for the tangible the-chargetorthe-tangible
personal property as well personal-property-as-well
as the charge for any as-the-chargeforany
nontaxable services or nentaxableserviees-or
reproduction rights under reproduction-rightsunder

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
subdivision (b), the subdivision(b);-the
advertising agency is the advertisigaseney-is-the
retailer of the tangible retater-of-the-tansible
personal property personal-property
provided and the measure provided-and-the-measure
of tax on the sale of that ettax-on-the-sale-of that
tangible personal property tangible personal property
is calculated as provided is-caleulated-asprovided
in subdivision (b). in-subdivision{b):
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivision
(d)— see Exhibit 5, page
10.
(e) CHARGES AND (e) CHARGES AND
TRANSACTIONS TRANSACTIONS
GOVERNED BY GOVERNED BY
OTHER OTHER
REGULATIONS. REGULATIONS.
[Interested parties have
indicated concurrence
with staff’s proposed
language for subdivisions
(e)(1), (e)(2), and (e)(4) -
see Exhibit 5, page 10.
ACTION 3 - (3) PRINTED SALES [no comments received — | [no comments received — | [same as staff’s] [no comments received — | [no comments received —
New MESSAGES. staff added language after | staff added language after staff added language after | staff added language after
Clarifying Qualifying sales of final interested parties final interested parties final interested parties final interested parties
Language printed sales messages submissions were submissions were submissions were submissions were
(Printed Sales | may qualify for received] received] received] received]
Messages) exemption, as explained

in Regulation 1541.5.

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

Action Item | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language | Regulatory Language
* Proposed by Staff Proposed by Guild Proposed by Blonder Proposed by Wayne Proposed by Liao Proposed by AAAA
(Alternative 1) (Alternative 2) (Alternative 3) (Alternative 4) (Alternative 5)
ACTION 21 - (5) VIDEO OR FILM [same as staff’s] [same as staff’s] [same as staff’s] [same as staff’s] (4) VIDEO OR FILM
General PRODUCTIONS. When PRODUCTIONS. When
Language a video or film production a video or film production
Differences obtained or furnished by

an advertising agency to
its client constitutes
qualified production
services as defined in
Regulation 1529, tax
applies to the charges for
such qualified production
services as provided in
Regulation 1529.

obtained or furnished by
an advertising agency to
its client constitutes
qualified production
services as defined in
Regulation 1529, tax does
not apply applies to the
charges for such qualified
production services as
provided in Regulation
1529. Similarly, tax
does not apply to
charges for creative art
services or for qualified
production services.

* See comments for each action on pages 39-43. Action Items are not in strict numerical order on this schedule, since some Action Items reference numerous areas of the regulation.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

SUMMARY COMMENTS

ACTION 2 - Organization of Regulation — (b) and (c)
Throughout: AAAA combined staff’s suggested format with the revised format from the second discussion paper. The primary difference is the reversal of subdivisions
(b) and (c). Staff’s proposed format is consistent with other regulations and flows more smoothly. Other interested parties agree with staff’s format.

ACTION 3 — New Clarifying Language Proposed by Staff

Staff provided revised language to interested parties on 12-19-01. After receiving responses from interested parties, staff made the following revisions based on those
suggestions.

Page 5 - (a)(5): Incorporated the definition of digital pre-press instruction from Regulation 1541.

Page 9 — (a)(13): Incorporated a definition for third parties.

Page 14 - (b)(1)(B): Incorporated language to clarify the application of tax to sales of digital pre-press instruction.

Page 16 — (b)(1)(G): Incorporated an example to demonstrate the application of tax to advertising agencies and commercial artists.

Page 25 — (b)(2)(D)2.b.: Incorporated language regarding “like finished art.”

Page 32 — (¢)(2): Incorporated language regarding the application of tax to an advertising agency acting as a retailer.

Page 37 — (e)(3): Incorporated language to reference Regulation 1541.5 regarding printed sales messages.

ACTION 4 — Definition of Contract of Sale — (a)(4) - Page 4
Contract of sale is defined to explain which documents and agreements will govern the sales of tangible personal property to the client. The master agreement is not
necessarily the same thing in that it encompasses the entire relationship between the agency and its client. Both need to be defined.

ACTION 5 — Definition of Finished Art — (a)(7) - Page 7
Mr. Wayne proposes to clarify the definition of finished art by adding a reference to the preparation of special printing aids. AAA proposes inserting a reference to

advertising agencies after “environmental graphic design services.” Staff does not agree that this definition needs clarification. Staff believes that the term is accurately
and clearly defined.

ACTION 6 — Definition of Intermediate Production Aids — (a)(9) - Page §

Mr. Wayne proposes to clarify the definition of intermediate production aids. Staff does not agree that this definition needs clarification. Staff believes that the term is
accurately and clearly defined. AAAA proposes to include clip-art and eliminate artwork in the definition of intermediate production aids. Staff does not agree with
AAAA because considering clip-art as an intermediate production aid would make it taxable when currently clip-art alone is considered typography (i.e., not taxable).

ACTION 7 — Definition of Preliminary Art — (a)(11) — Page 8

Mr. Wayne proposes to imply that the same business entity that prepared the preliminary art also prepared the finished art. Staff believes that the proposed changes could
be misread to mean that charges for preliminary art are taxable if no final art is ever delivered. Staff believes the wording of the regulation pertaining to preliminary art is
correct and complete as drafted. AAAA proposes an alternative definition of preliminary art in that it is incidental to the design services provided and not subject to tax.
Staff believes that the AAAA’s definition is contradictory and eliminates the entire concept of preliminary art that is created prior to approval, which is a long-standing
rule. The true object of the contract is the finished art and under AAAA’s proposal, all charges for preliminary art would be taxable if finished art is delivered. The
application of tax does not belong in the definition and would clearly be misleading here (see AAAA’s own language in subdivision (c)(1)(A)).
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

SUMMARY COMMENTS

ACTION 8 — Application of Tax to Services — Passage of Title — (b)(1)(A)1. &2. — Pages 10-13

(b)(1)(A)1.: Mr. Wayne proposes to incorporate the concept of a “killed job” when preliminary art does not result in the client’s approval. Staff believes that including
such language could be misleading, and appears to be inconsistent with language proposed by Mr. Wayne for subdivision (b)(1)(A)2. AAAA proposes alternative
language that preliminary art is incidental. Staff does not agree that preliminary art is incidental and not subject to tax as noted in the Action 7 comment. However,
AAAA notes that preliminary art may be taxable if the advertising agency or commercial artist, in the master agreement, passes title or the right to permanent possession
to the client. This does not appear to be consistent with their definition of preliminary art. Staff did incorporate the language “master agreement or other contract” into
this section. There is no reason to strike the title provision language at the end of this subdivision. AAAA’s language is confusing and not as concise and clear as staff’s
language and appears to be inconsistent with its own proposed definition of preliminary art.

(b)(1)(A)2.: Mr. Wayne proposes to clarify that an advertising agency or commercial artist can act as a retailer by means of a title clause in the contract of sale that passes
title to the client prior to use. Staff believes that including such language could be misleading, and therefore recommends against including this language in the
regulation.

ACTION 9 — Specific Nontaxable Charges — (b)(1)(F) — Page 15

Mr. Wayne proposes to categorize specific nontaxable charges as “markup” and include language on nontaxable agent fees. Staff believes that the added language is not
appropriate for subdivision (b)(1)(F). The proposed terminology is incorrect in that the term “markup” normally connotes a taxable component. Staff believes that a fee
for acting as an agent for the purchase of tangible personal property would never come within this provision because it would never be a nontaxable agency fee if related
to a sale of tangible personal property by the advertising agency or commercial artist. Staff believes that the discussion of the application of tax to agency fees belongs in
the part of the regulation that pertains to such activities. Such agency fees arise only when an advertising agency acts as an agent of its client for the purpose of obtaining
tangible personal property, and this topic is covered in subdivision (c)(1). Staff believes its language in subdivision (c)(1)(B) adequately addresses services provided by
an advertising agency and commercial artists acting as agents.

ACTION 10 — Use of Aids in Creation of Finished Art — Title Clause Agreement — (b)(2)(A) — Page 18

AAAA’s proposed language is not clear on what “taxed only once” means and uses incorrect terminology. This topic requires the extensive discussion provided by
Regulation 1541, and the previous paragraph refers to that regulation. Rather than repeat that entire discussion so that this topic is fully and properly covered, it is
preferable for the reader to go to Regulation 1541 for a complete explanation.

ACTION 11 - Transfer of Finished Art in Tangible Form — Cost of Special Printing Aids — (b)(2)(C) — Page 23

AAAA deletes an important concept that tax is due on at least cost of the finished art, intermediate production aids and special printing aids, to the advertising agency or
commercial artist. Deleting this statement would mislead the reader since the presumption would always be overcome if the cost is greater than 25 percent. This
statement simply puts the reader on notice of the correct application of the presumption.

ACTION 12 — Transfer of Finished Art in Tangible Form — Option to Separately State Special Printing Aids — (b)(2)(C) — Page 23

Mr. Wayne proposes to provide clarifying language that there is an option to separately state intermediate production aids as a retail sale or as an agent transaction. Staff
believes that this proposed language is not appropriate in this subdivision since the purpose of subdivision (b)(2)(C) is to address charges for finished art that are
combined with charges for conceptual design.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

SUMMARY COMMENTS

ACTION 13 — Technology Transfer Agreement — Requirement That It Be in Writing — (b)(2)(D)2. — Page 23
Mr. Liao proposes that a technology transfer agreement does not have to be in writing, since the statute states “any agreement.”
Staff addressed this issue in proposed Regulation 1507 which has been approved for publication with the writing evidence requirement.

ACTION 14 - Technology Transfer Agreement — Finished Art Transferred on Computer Storage Media - (b)(2)(D)2. — Page 24

Guild proposes to clarify that finished artwork temporarily transferred on computer storage media in a technology transfer agreement has a de minimis fair rental value
and that the value of the artwork is incidental to the transfer of intangible rights. Staff believes that RTC section 6011(c)(10) and 6012(c)(10) explicitly set forth the
measure of tax on the sale of tangible personal property in connection with the technology transfer agreement.

ACTION 15 — Technology Transfer Agreement — Separately Stated Price - (b)(2)(D)2.a — Page 25
Mr. Blonder proposes to add language referencing a separately stated rent for temporary possessions of finished art. Staff agrees that the language “sales price” applies to
a lease as a continuing sale but believes that the added language is not necessary and redundant because the concept is already covered by the term “sales price.”

ACTION 16 - Technology Transfer Agreement — The Value of the Artist’s Labor - (b)(2)(D)2.c — Page 26

The Guild and Mr. Blonder believe that the value of labor should only include the labor purchased from a third party or paid to an employee. Each proposes separate
language. Staff does not agree that the labor of an individual artist has no value. Staff believes that the implied and opportunity costs are included in the cost of labor
calculation.

The Guild proposes that if staff’s recommendation is adopted, in the absence of an objective verifiable measure of labor cost, it should be presumed that the fair market
value of the labor is $100. Staff believes that the fair market value of the artist’s time will vary significantly from job to job and that the $100 presumption may not be
representative.

ACTION 17 — Cost of Materials — Includes Those Used as Well as Incorporated — (b)(2)(D)2.c. — Page 26
Mr. Liao proposes language to provide that the “cost of materials” are only those that are physically incorporated into the finished art. Staff believes that both materials
used and incorporated into the finished art are included in the cost of materials.

ACTION 18 — Explanation of Calculation of Sales Price of Other Tangible Personal Property — (b)(3) — Page 27
Staff does not agree with AAAA’s proposal to delete this subdivision because this deletion would remove the explanation of the application of tax to sales of other
tangible personal property, which is not covered in AAAA’s proposed language.

ACTION 19 — Evidence to Prove Erroneous Issuance of Resale Certificate — (¢)(1)(C) —Pages 31 and 32

AAAA’s proposed version would make the presumption irrebuttable. Currently, the presumption is intended to apply to both the purchasing for resale and not purchasing
as an agent. AAAA’s language would limit the presumption to the purchasing for resale and would state, as a fact, that the agency does not act as an agent, thus making
the presumption irrebuttable. This issue arises when the agency collects no tax reimbursement from its client but had issued a resale certificate. The agency may show
that the certificate was issued in error and that it did not treat the transaction as a purchase for resale to its client. However, if the agency bills the client for tax which the
client pays, then the agency did treat the transaction as one for resale and thus cannot show that the issuance of the certificate was in error. The purpose for including this
statement is so that the regulation includes a complete statement of the administration of this provision.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

SUMMARY COMMENTS

ACTION 20 — Invoice to Client for More Than Cost of Property — (¢)(2)(C) — Pages 36-37
Staff does not agree with AAAA’s proposal to delete this subdivision because the deletion would remove the explanation of the application of tax to lump-sum retail sales
of tangible personal property by advertising agencies. The AAAA’s proposed language provides no guidelines for these types of transactions.

ACTION 21 — General Language Differences

Page 1 — (a)(1): “Person,” which is already defined for purposes of the Sales and Use Tax Law, is an all-inclusive term. “Entity” is not defined, and its addition here
would be redundant and confusing.

Page 2 — (a)(2): Staff included the additional examples “media planning” and “public relations.” The list of services is intended to be a representative list, not an
exhaustive list.

Pages 2-3 — (a)(3): The definition of “commercial artists” was rewritten to include all relevant persons, including both designers and commercial photographers, in order
to make the regulation easier to read. Otherwise, the addition of commercial photographers as well would have made the constant references to the persons covered by the
regulation ungainly. As proposed by staff, designers are clearly covered.

Pages 6-7 — (a)(6): Staff added a separate definition for “third parties” in subdivision (a)(13). The definition includes a transfer to a third party on the client’s behalf.
Staff did not change the definition of electronic artwork. The point of defining electronic artwork is to explain that it is in digital format. Changing it here is directly
contrary to the reference in (a)(3). It also negates the need for (b)(2)(B) since electronic artwork would never be tangible.

Page 7 — (a)(7): AAAA proposes adding “advertising agencies” after “environmental graphic design services” in the last sentence of the definition of finished art. Staff
does not agree with AAAA since an advertising agency is not an architect and should not be referenced here.

Page 10 — (b)(1)(A)1.: Staff did not change language in the second sentence, and the grammatical change is not necessary.
Page 14 — (b)(1)(B): Staff incorporated the principle with modified language.

Page 15 - (b)(1)(F): Staff believes its language is clearer with the reference to subdivision (b)(3). Staff believes that AAAA’s proposed deletion defeats the primary
purpose for this provision, which is to explain which fees are not taxable as part of direct labor when calculating taxable measure.

Pages 15-16 — (b)(1)(F)1. & 2.: Staff believes that adding the language “or fees” to commissions is redundant and unnecessary. The point is already fully and more
properly covered in the introductory paragraph for this subdivision that references “similar fees and commissions.”

Page 18 - (b)(2)(B): Staff does not believe there is a need to add “Electronic Artwork™ to the title of the subdivision.

Page 20 - (b)(2)(B): Not only are the first suggested additions not in conformity with the terminology of the rest of the regulation, staff believes there is no need for such
additional language. Also, staff believes that a signature should be obtained at the time of loading rather than initials after the fact at the point of invoicing.

Page 21: (b)(2)(C): Staff believes its language is clearer.

Page 25: (b)(2)(D)2.a.: The Guild proposes to clarify that the measure of tax on a transfer of finished art is a “reasonable” value, not a “fair market value.” Staff believes
that the “fair market value” is a valid interpretation of the statutes in determining what constitutes “reasonable” for purposes of this subdivision.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1540
Current as of January 16, 2002

SUMMARY COMMENTS

ACTION 21 - General Language Differences (continued)

Page 27: (b)(2)(D)2.c.: AAAA proposes to add the following sentence “Nontaxable fees, charges and commissions are not included in the calculation of direct labor.”
This point is clearly made previously in the regulation in the area where the calculation of direct labor is discussed in subdivision (b)(1)(F) and is not needed here.

Page 29: (b)(4): Staff believes this subdivision should not be deleted. The language provides an explanation of the application of tax to purchases of supplies consumed
in the business operation. This is a general sales and use tax application.

Page 30 - (c)(1): Staff’s version is more specific and helpful to the reader.
Page 31 - (¢)(1)(A): Staff’s version is more specific and helpful to the reader.

Page 34 - (¢)(2)(A): Tax is always due on the taxable selling price of tangible personal property, so the reference to “except for” is legally incorrect. The term “taxable
selling price” is also not defined. Artwork done in-house is fully discussed in subdivision (b)(2)(B).

Page 35 - (¢)(2)(B): Mr. Wayne suggests that a definition of “incorporated” be included in the regulation. Staff feels that an explanation at this level of detail is more
appropriately included in subsidiary materials, such as a Tax Tip pamphlet. AAAA suggests that tax applies to sales of tangible personal property “except for in-house
artwork.” Staff notes that tax is always due on the taxable selling price of tangible personal property, so the reference to “except for” is legally incorrect. The term
“taxable selling price” is also not defined.

Page 38 - (¢)(5): Staff believes its version is correctly stated. The taxability of the transactions is based on the conditions that exist in each transaction as specifically
discussed in Regulation 1529. AAAA’s language may mislead the reader who should be simply directed to Regulation 1529 for a complete discussion of the topic.

G:\BTC\BTC TOPICS - 2002\21 Graphic Artists (Regs 1540, 1541, 1543)\Issue Paper\1540-1543 IP Exhibit 3(Comp1540).doc
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Formal Issue Paper Number 01-047 Exhibit 4

AAAA’s Proposed Language Page 1 of 12
1-04-02

Regulation 1540. ADVERTISING AGENCIES AND COMMERCIAL ARTISTS.

Reference: Sections 6006 - 6015, Revenue and Taxation Code.

(a) DEFINITIONS.

(1) ADVERTISING. Advertising is commercial communication utilizing one or more forms
of communication (such as television, print, billboards, or the Internet) from or on behalf of an
identified person or entity to an intended target audience. f

(2) ADVERTISING AGENCIES. Advertising agencies design. and 1mplement advertising
campaigns for purposes of advertising the goods, services, or ideas of the1r chents As part of
that primary function, advertising agencies provide their clients w1th services (such as
consultation, consumer research, ard media placement, medla plannlng, television and radio
commercials, print advertising, brand advertising, webs¢e des1gn, internet design public
relations and development of marketing communica_tjon sprogr;tins)i. and-tangible personal

Incidental to these services, the advertlsmg agenc1es may provi%de ségme fangible personal
property to the client. s £

(3) COMMERCIAL, ARTISTS AND DESIGNERS Commercie@l artists, who may
characterize themselves as commermal artlsts commer(:lal ph stographers, or designers, provide
services and tangible personal pr@perty t@ their cllents for use ‘in their clients’ advertising
campaigns, or for their clients’ other commerc1al endeavgrs such as sales of copies of finished
art (including, e.g. photographm 1mages) prov1ded by a commercial artist. Services they provide
to their clients include the cneatlon and development of ideas, concepts, looks, or messages.
Electronic artwork: they prov1de may be transferred through remote telecommunications such as
by modem or over the Internet, or by tanglble means through electronic media such as compact
or floppy disc. Ta 1g1b1e personal property they provide may include electronic media on which
electronic artwork iis transferred to the client, hard copies of the electronic artwork, hard copies
of finished art (which rnayﬁ,conmst of photographic images).




Formal Issue Paper Number 01-047 Exhibit 4
AAAA’s Proposed Language Page 2 of 12
Regulation 1540. 1-04-02
ADVERTISING AGENCIES AND COMMERCIAL ARTISTS.

(5) ELECTRONIC ARTWORK. Electronic artwork is artwork created through the use of
computer hardware and software processes which results in artwork in a digital format that can
be transmitted to -ethers the client or a third party via electronic means (that is, transmitted
through remote telecommunications such as by modem or over the Internet, or by electronic

media such as compact or floppy disc). Elements of the process include thejcreation of original

es), phot
and instructiofis for signage

(7) HARD COPI
personal property
transferred on cany
digital format on c

(8) INTERMED
as artwork, clip-ar
other similar matet
production aids.

ials whiclf'are used to produce special printing aids or other intermediate

(9) MASTER AGREEMENT. A master agreement is a contract, however characterized (such
as “agency-client agreement”), entered into between an advertising agency or commercial artist
and its client which specifies the obligations of each party to the master agreement with respect
to their relationship, whether for a specified time or advertising campaign or until one of the
parties terminates the agreement. After entering into a master agreement, the parties may
thereafter enter into additional contracts, including fulfillment of purchase orders issued by the
client for the purchase of specific services, tangible personal property, or both, which additional
contracts include all the terms in the master agreement which are not explicitly in conflict with
the later contracts.



Formal Issue Paper Number 01-047 Exhibit 4
AAAA’s Proposed Language Page 3 of 12
Regulation 1540. 1-04-02
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%h%ehen{ Preliminary art consists of creative art services whose object is to convey ideas
for review by the client and as such, any tangible personal property, is incidental to the
true object of the transaction. Preliminary art may include, but is not limited to, roughs,

visualizations, layouts, comprehensives, and instant photos. Preliminary s
to tax.

t is not subject

Code section 2295 3 y acts as the agent of its

client when acquiring tangible persona 7, it/is nejthera purchaser of the property
with respect to the suppli¢ ¥ith respect to its principal

(that is, its client). B i ip between advertising agencies and
its clients, unlesp the fadvertising agency elekts non-agent status wnder-subdivision-(b)}2);
or is otherwise [the property-wadersubdivision () 2)B)er(e)2HE)

it is rebuttably presu dvertising agency acts as an agent of its client

acquiring tangible personal property on its client's behalf (see (¢)(2)(A),(B),(C)).

(A) A supplier of tangible personal property to an advertising agency is presumed to have
made a retajl sale ot that property unless the supplier takes a timely and valid resale
certificate in_good faith from the advertising agency. Otherwise, the supplier has the
burden of establishing that the advertising agency elected non-agent status wnder

subdivision-(e}2)A) and resold the property or that the advertising agency resold the
property as the retailer under-subdiviston{e 2B -or(e2HC)-

(B) When an advertising agency is the agent of its client for the purchase of tangible

personal property under subdivision (b) (1), sales or use tax is due on the purchase

price from the supplier to the advertising agency. Tax does not apply to the charge made

by the advertising agency to its client for reimbursement, including tax reimbursement,
for

the amount charged by a supplier nor does tax apply to the advertising agency's separately

stated charges for its services directly related to its acquisition of such tangible personal
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property (e.g., when the advertising agency makes a separately itemized charge for
reimbursement of the amount paid to the supplier of the property, tax does not apply
to a separately itemized "agency fee"). When the applicable tax is use tax and the
advertising agency does not pay that use tax to the supplier on the client's behalf, the
advertising agency is liable for the use tax and must report and pay the use tax to the
Board. The advertising agency's liability for that use tax is not extinguished unless the
client has self-reported and paid tax to the Board.

(C) An advertising agency may not issue a resale certificate when pyrchasing tangible
personal property as the agent of its client. An advertising agency who issues a resale
certificate to a supplier is presumed to be purchasing tangibl€ pergonal property from

resale certificate was erroneous and that the advertising
of its client. previded-the-advertisins-asenev-hasne

Ing as an agent

. .
ctions—as i
aCtromy ay 1ty

. I the resale was issued in error,
o the costgf tangible personal property

acts as a retai é isspe aresale certificate for such
tangible persq

(A) ELECT] . An advertising agency may elect non-
agent

status with 1 tangible personal property to its client. This election must
be supported by ift¢h statement in its master agreement with the client.
Alternatively, a statement may be included on an advertising agency's job order or invoice
to its client.| Statemepts should include the following or similar language: "(Advertising
Agency's ngme) will not be acting as an agent of (client's name) for purposes of this
transaction.|'

An advertising agency that elects non-agent status is a retailer with respect to tangible
personal property sold to its clients. The measure of tax on the advertising agency's retail
sale is the separately stated charge for the tangible personal property. If there is no such
separately stated charge, the measure of tax is calculated as provided in subdivision (c).

Except for in-house artwork billed on a lump sum method under section (c) (5),
tax is due on the taxable selling price of tangible personal property . If there is no
separately stated charge, the taxable selling price may be calculated as shown in
subdivision (c).

(B) ITEMS PRODUCED OR FABRICATED BY AN ADVERTISING AGENCY
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IN-HOUSE. Advertising agencies are retailers of tangible personal property they
produce or fabricate, e.g., by their own employees. Advertising agencies are not agents
of their clients with respect to the acquisition of materials incorporated into such items
of tangible personal property they produce or fabricate, but instead are the retailers of
such property. The measure of tax on their retail sale of that property is the separately
stated charge for the property sold. If there is no such separately stated charge, the

the measure of tax is calculated as provided in subdivision (c).

Except for in-house artwork billed as a lump-sum under section (c)(5), tax is
due on the taxable selling price of tangible personal property fabricated or
produced by the advertising agency's employees. In those sit DNS, an
advertising agency should issue a resale certificate whien pur
that become part of such tangible personal property

(c) APPLICATION OF TAX TO ACTIVITIES OF ADVERTIS
COMMERCIAL ARTISTS.

(1) SERVICES.

(A) GENERAL.

1. Services perfo vey i , Of megsages to a client may result in
a transfer, enhanc ml(,fard copies of electronic
artwork, or copies jof m hayges for such services are

29 ¢

ed as “design charges,” “preliminary

99 ¢¢

art,” “concept dev¢

Hewever; If the contract master agreement provides that the client owns the concepts embodied
in tangible personal property that is owned and possessed by the advertising agency or
commercial artist (e.g., so that such concepts cannot be used on behalf of any other person), that
contraet master agreement provision does not constitute the passage of title to tangible personal
property to the client, provided the client does not thereby obtain the actual title to, or permanent
possession of, the tangible personal property embodying the concepts. A requirement that an
advertising agency or commercial artist retain permanent possession of the artwork in tangible
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form does not itself constitute a sale of that property to the client. inthe-absence-efaprovision
o il | he client

2. Tangible personal property developed and used during services performed to convey
ideas, concepts, looks, or messages is consumed in the performance of those services. Unless,
prior to any use, the advertising agency or commercial artist passes title to such property to the
client as discussed in the previous paragraph, the advertising agency or commercial artist is the
consumer of such tangible personal property used and tax applies to the sale of property to, or to
the use of the property by, the advertising agency or commercial artist. If the advertising agency
or commercial artist passes title to, or permanent possession of, such tangjble personal property
to its client, tax applies to the sale of the tangible personal properfy by the advertising agency or
commercial artist to the client.

(B) DIGITAL PRE-PRESS INSTRUCTION. A file prepargd to the¢ special order of the client
which qualifies as digital pre-press instruction as defined in fubdivision (f) pf Regulation 1541 is

is taxable.

(C) RETOUCHIN
purpose of repairing or restoring the
for which is not taxable

photograph toAts original condition is a repair, the charge

(D) SIGNAGE. [The ¢reation/and providing of single copies of blueprints, diagrams, and
instructions for signage'as a result of environmental graphic design is a service the charge for
which is not taxable. Charges for additional copies are taxable.

(E) WEBSITES.| The design, editing, or hosting of an electronic website in which no tangible
personal property is transferred to the client is a service, the charge for which is not subject to
tax.

(F) SPECIFIC NONTAXABLE CHARGES. The following , and similar fees and
commlsswns, are not taxable when they are separately stated %ethe%sep&lt&tebl—stated—er—ﬂet—

1. Media commissions or fees received for placement of advertising whether paid by the
medium, by another advertising agency, or by the client.
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2. Commissions or fees paid to advertising agencies by suppliers. Examples of such
commissions are those paid to an advertising agency by a premium manufacturer (or distributor)
or a direct-by-mail supplier.

3. Consultation and concept development fees related to client discussion, development of
ideas, and other services. If the advertising agency transfers to the client tangible personal
property produced as a result of these services, the transfer is incidental to the advertising
agency’s providing of the service and is not a sale of that tangible personal property; the
advertising agency is the consumer of tangible personal property transferred to the client
incidental to the providing of a service.

4. Fees for research or account planning that entail consumef resepar| 1d the application of
that research to the client’s business or industry.

5. Fees for quality control supervision that entails the progfing a gw of printing and
other products provided by outside suppliers.

6. Charges for the formulation and writing of ¢Opy.

(2) FINISHED ART.

. If the advertising agency or
commercial artist sperz{ printing aids in the creation of
the finished art, th¢ > title and the calculation of the
measure of tax on ‘ ds by the advertigitg agency or commercial artist, is
governed by the pi i icable to special printing aids.

(1) Prior t
agreement

ion of finished art, if the client signs a title clause
ratediate production aids or obtain the lease rights for
illustrations, electronjc art, photography, typography, airbrushing, photo
retouching, filmwork, photostats, dies, lithographic film and plates, photo
engravings, and ether materials needed to prepare the finished artwork, the
intermediate production aids are taxed only once.

(B) TRANSFERS OF FINISHED ART NOT IN TANGIBLE FORM. (ELECTRONIC
ARTWORK). A transfer of electronic artwork from an advertising agency or commercial artist
to the client or to a third party on the client’s behalf that is not in tangible form is not a sale of
tangible personal property, and the charges for the transfer are not subject to tax. A transfer of
electronic artwork is not in tangible form if the file containing the electronic artwork is
transferred through remote telecommunications (such as by modem or over the Internet), or if the
file is loaded into the client’s computer by the advertising agency or commercial artist, and the
client does not obtain title to or possession of any tangible personal property, such as electronic
media or hard copy. If the transfer is not a transfer in tangible form because it is loaded onto the
client’s computer, the advertising agency or commercial artist should document that transfer by a
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written statement signed at the time of loading by the client and by the person who loaded the
electronic artwork into the client’s computer with the following or similar language: “This
electronic artwork was loaded into the computer of [client’s name] by fseHer’sname],
(advertising agency, artist or designer's name) and fseler’sname} (advertising agency,
artist or designer's name) did not transfer any tangible personal property containing the
artwork, such as electronic media or hard copies, to [client’s name].” When such a statement is
signed or initialed at the time the file is loaded or at the point the transfer is invoiced to the
client, it will be rebuttably presumed that the transfer of electronic artwork was not transferred
in tangible form. If there is no such timely completed statement, the advertjsing agency or
commercial artist may provide other substantive evidence establishing that the artwork was not
transferred in tangible form.

(C) TRANSFERS OF FINISHED ART IN TANGIBLE FORM/ The electronic or manual
preparation of finished art for use in reproduction or display i not lafervice Bnless-the-transte

is-notin-tangible-form as-explainedin-subdiviston-(b}2)B), The transfer of| finished art in

tangible form is a sale of tangible personal property and tax| applies‘to charges for that finished
art, including all charges for any rights sold with the IiEi ed art such ag copyrights or

dlstrlbutlon and productlon rlghts except as provjd bdivisian (b)(2)(D)R. H-ehargesfor
nished-art-are-combinedinto-a-single-charge-thatalse udes-nontaxabre-chargesto
onceptual-services-deseribed-in-subdivisién = ¥-theradyertising-agepey-or commereial

artict mavz rannret tha monmfnv r\1/ =y td1]lcnl 1 finiched art ac enecified 1n

artorot 111“] L\ttl\.lll« IV TTIIVIPO UV UT LOZY AV T A :’7\4 Ul I 11Irornavia art ay OPUUALIUU jeu g

abhdiaconb VW2 n saded that\tha ranaet medcerrbinf tdsy it hloa inolhiido tho xvialho AF

UUUTvVIOTUIT \U/\J},%UVL\JUU IIat uar l\dtl iy \C Iy SUYVIUT QA 1TITO0 U ToU 1TIavIigduav v varuav ur

reproduction rights included with: the transter ¢ v= hai-dre-ne ble as provided in

(1) LUMP SUM BILLIN
PRELIMINARY ART AND

An advertisin st’or designer may elect to do a lump-sum

billing of in-house artwork containing both preliminary art and finished art.
Htax-isnatreportedton-this-basts; On billing of in-house artwork for which an
advertising agency, artist or designer makes a lump-sum charge that includes both
preliminapy-art and other nontaxable services and finished art, it will be rebuttably
presumed that 75 percent of the combined charge for the finished art and conceptual
services is for the nontaxable services and that 25 percent of the combined charge is the
measure of tax on the retail sale of the finished art, provided that 25 percent of the
combined charge is not less than the sales price to the advertising agency or commercial
artist of the finished art (or component parts) and any intermediate production aids or

spec1a1 prlntlng alds sold to the client. I—Psaeh—sa%es—p&e&te—th&&d&%emﬁﬂg—ageﬂeyef

(D) REPRODUCTION RIGHTS TRANSFERRED WITH FINISHED ART.
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1. Charges for the transfer of possession in tangible form to the client or to anyone else on the
client’s behalf of finished art for purposes of reproduction are included in the measure of tax on
that sale, including all charges for the right to use that property, even though there is no transfer
of title to the person reproducing the finished art, except as provided in subdivision (b)(2)(D)2.

2. Any agreement evidenced by a writing (such as a contract, invoice, or purchase order) that
assigns or licenses a copyright interest in finished art for the purpose of reproducing and selling
other property subject to the copyright interest is a technology transfer agregment, as explained
further in Regulation 1507. Tax applies to amounts received for any tang' ble personal property

a. The separately stated sales price for the finished art,
represents a reasonable fair market value of the tangi

thlrd party w1th0ut also ¢st i ight. This paragraph does not apply
ight i eaged like property without also

transferring an intd

c. If there is n¢ suc division (b)(2)(D)2.a., nor a separate
price under subdivision . the combined cost of materials and labor
used to produce or|acqui i . “Cost of materials” consists of the costs of those
materials used or incory into the finished art, or any tangible personal property transferred
as part of the techrjolog ement. “Labor” includes any charges or value of labor
used to create such ible pefsonal property whether the advertising agency or commercial
artist performs suc
some combination ~The value of labor provided by the advertising agency or commercial

artist shall equal the lower of the normal and customary charges for labor billed to third parties
by the advertising agency or commercial artist, or the fair market value of the labor performed by
the advertising agency or commercial artist. Nontaxable fees, charges and commissions are
not included in the calculation of direct labor (see (¢) (1) ()).
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(d) TRANSFERS BY AN ARTIST AT A SOCIAL GATHERING. The transfer of original
drawings, sketches, illustrations, or paintings by an artist at a social gathering for entertainment
purposes is not a sale or use or purchase of tangible personal property, and the artist is the
consumer of any property so transferred, when all the following requiremengts are satisfied:

intings are delivered

paintings are
erson or persons who

on a preset fee;

illustrations, or paintings is contingent
es, illustrations, or paintings to be

produced by the af
(e) CHARGES A

(1) AUDIO PRODUCI[TIONS. Tax applies to charges for an audio production obtained or
furnished by an adyertiging agency to its| client as provided in Regulation 1527.

(2) PHOTOGRAPHYY Tax applies to charges for photography as provided in Regulation 1528
except when the photographi€ image is furnished by a commercial artist as defined in
subdivision (a)(3).

(3) TYPOGRAPHY. Tax applies to charges for typography or composed type obtained from
outside suppliers as provided in Regulation 1541.

(4) VIDEO OR FILM PRODUCTIONS. When a video or film production obtained or
furnished by an advertising agency to its client constitutes qualified production services as
defined in Regulation 1529, tax does not apply applies to the charges for such qualified
production services as provided in Regulation 1529. Similarly, tax does not apply to
charges for creative art services or for qualified production services.

G:\BTC\BTC TOPICS - 2002\21 Graphic Artists (Regs 1540, 1541, 1543)\Issue Paper\1540-1543 IP Exhibit 4 (AAAA's 1540).doc
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Regulation 1540. ADVERTISING AGENCIES AND COMMERCIAL ARTISTS.

Reference: Sections 6006 - 6015, Revenue and Taxation Code.

(a) DEFINITIONS.

(1) ADVERTISING. Advertising is commercial communication utilizing one or more forms
of communication (such as television, print, billboards, or the Internet) from or on behalf of an
identified person to an intended target audience. d

(2) ADVERTISING AGENCIES. Advertising agencies design- and 1mplem,elt advertising
campaigns for purposes of advertising the goods, services, or ideas of therr clients. As part of
that primary function, advertising agencies provide their chents w1th sérvices (such as
consultation, consumer research, media planning and placement public relations, and other
marketing activities) and tangible personal property (such as, prmt adV ertisements, finished art,
and video and audio productions). : 1

(3) COMMERCIAL ARTISTS. Commercial artists who may characterize themselves as
commercial artists, commercial photographers or de51gners, provide serV1ces and tangible
personal property to their clients for use in theIr chents advertising camipaigns, or for their
clients’ other commer01a1 endeaVOrcﬂ"suc: as sales of CODIC‘» of finished art (including, e.g.,
photographic images) provided b’y a commerclal artrst Setrvices they provide to their clients
include the creation and development of rdeas concepts looks, or messages. Electronic artwork
they provide may be transferred thre ugh: remote telecommumcatlons such as by modem or over
the Internet, or by tangible means: through electromc ‘media such as compact or floppy disc.
Tangible personal property they provide may inchide electronic media on which electronic
artwork is transferred to the 'clien"t hard eopies of the electronic artwork, hard copies of finished
art (which may consist of photographlc,,i-mages).

(4) CONTRACT: OF SALE An agreement to transfer tangible personal property for
consideration is a ¢ontract of sale. A contract of sale consists of all terms comprising the
obligation of the p arties"'for the sale and purchase of the tangible personal property in question.
A contract of sale may consist of a single contract document. A contract of sale may also consist
of multiple documents. For example, a master agreement between an advertising agency and its
client may specify the obligations of each with respect to the design of an advertising campaign
for the client, the placement of the advertising with print and television media, and for the sale
and purchase of tangible personal property related to the advertising campaign. There may then
be additional terms for the purchase of specific tangible personal property during the advertising
campaign, such as in a purchase order, which identifies the specific property that will be
purchased and sold and the sales price for that property. In this example, not all terms of the sale
and purchase of the tangible personal property identified in the purchase order are included in
the master agreement, nor are all terms included in the purchase order. Rather, the contract of
sale in this circumstance consists of the relevant provisions of the master agreement as modified
by the specific provisions in the purchase order.
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(5) DIGITAL PRE-PRESS INSTRUCTION. Digital pre-press instruction is the creation of
original information in electronic form by combining more than one computer program into
specific instructions or information necessary to prepare and link files for electronic transmission
for output to film, plate, or direct to press, which is then transferred on electronic media such as
tape or compact disc.

(6) ELECTRONIC ARTWORK. Electronic artwork is artwork created through the use of
computer hardware and software processes which results in artwork in a digjital format that can
be transmitted to others via electronic means (that is, transmitted through /1% mote
telecommunications such as by modem or over the Internet, or bwélgétr nig media such as
compact or floppy disc). Elements of the process include the c%atioﬂ af origiﬂlal artwork or
photographic images, scanning of artwork or photographic imz{gesﬂ:o 1positign and design of
text, insertion and manipulation of scanned and original electrbnic [a/rtwork, photographic
images, and text. Electronic artwork does not include artworlsl that 19 transferred to clients in a
tangible form, other than on electronic media, even where such artwork may have been
manufactured or produced in whole or in part by computex hlardwa|re and software processes.

(7)_ FINISHED ART. Finished art is the final Artwenk used for a¢tual reprochtion by
photomechanical or other processes, or us&ﬁfo& dis,/p],zfy. If in¢ludgs elek;tronﬁ: artwork,
illustrations (e.g. drawin&{ dia&ams{lﬂ/ffto{lels,/or/{ol,or imagies), photographic images,
sculptures, paintingsand handle\ttering. ' B{-{lepriz{tsﬂiagrams and instructions for signage
furnished to a client as the result of 3nvir6nmey{tal @a{ahic \desﬁr}z/n services are not finished art.

(8) HARD COPIES. An ifem i3 transferred jon hard copy when it is transferred on any tangible
personal property other|than|in digital format &n e,Le{:tronic media. For example, finished art
transferred on canvyas of papgr is transfefred on hard copy while a transfer of finished art in
digital format on cpmpgct 01‘ ﬂou‘pv disclis not regarded as a transfer on hard copy.

(9) INTERMEDIATE PRO]%JCTION AIDS. Intermediate production aids include items such
as artwork, illustrations, pho¢6graph images, photo engravings, and other similar materials which
are used to produce spegifcff printing aids or other intermediate production aids.

(10) MASTER AGREEMENT. A master agreement is a contract, however characterized (such
as “agency-client agreement”), entered into between an advertising agency or commercial artist
and its client which specifies the obligations of each party to the master agreement with respect
to their relationship, whether for a specified time or advertising campaign or until one of the
parties terminates the agreement. After entering into a master agreement, the parties may
thereafter enter into additional contracts, including fulfillment of purchase orders issued by the
client for the purchase of specific services, tangible personal property, or both, which additional
contracts include all the terms in the master agreement which are not explicitly in conflict with
the later contracts.
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(11) PRELIMINARY ART. Preliminary art is tangible personal property which is prepared
solely for the purpose of demonstrating an idea or message for acceptance by the client before a
contract is entered into or before approval is given for preparation of finished art to be furnished
or licensed by the seller to his or her client, provided neither title to nor permanent possession of
such tangible personal property passes to the client. Preliminary art may include roughs,
visualizations, layouts, comprehensives, and instant photos.

(12) SPECIAL PRINTING AIDS. Special printing aids are reusable manufacturing aids which
are used by a printer during the printing process and are of unique utility to/ particular client.
Special printing aids include electrotypes, stereotypes, photoengravings, s/I/lk screens, steel dies,
cutting dies, lithographic plates, film, single or multi color separa,tfiﬁfnoéatives, and flats.

(13) THIRD PARTIES. A reference in this regulation to a tyansfér to'a clierlt also includes a
transfer to a third party on the client’s behalf. For example, thle dislc/lll ision ipr'subdivision
(b)(2)(B) for transfers of finished art by loading into the clienﬂ’s condt yter also includes transfers
of the finished art by loading it into a third partv S computerlat the imstruction of the client.

(b) APPLICATION OF TAX TO ACTIVITI OF A TISING A&N CIES AND
COMMERCIAL ARTISTS.

(1) SERVICES.

(A) General.

1. Services perform;\tﬁ conyey ideps, cancepts,/100ks, or messages to a client may result in
a transfer, enhancement, or revisibn of ejther ecu&mc artwork, hard copies of electronic
artwork, or copies jof manually p]}ep ared Jartwork. If charges for such services are separately
stated as “design charggs,” prel[ml nary|art,” “concept development,” or any other designation
that clearly indicates that ﬂ{e chérges@r/e for such services and not for finished art, they are
nontaxable unless the miaster aéreement or other contract provides that the advertising agency or
commercial artist will pass tx{ the client title or the right to permanent possession of the artwork
in tangible form, such ayofl electronic media or hard copy, or permanent possession of the
artwork in tangiblg Mn is, in fact, transferred to the client. However, if the master agreement
provides that the client owns the concepts embodied in tangible personal property that is owned
and possessed by the advertising agency or commercial artist (e.g., so that such concepts cannot
be used on behalf of any other person), that contract provision does not constitute the passage of
title to tangible personal property to the client, provided the client does not thereby obtain the
actual title to, or permanent possession of, the tangible personal property embodying the
concepts and no other contractual provision passes such title to, or permanent possession of, such
tangible personal property. A requirement that an advertising agency or commercial artist retain
permanent possession of the artwork in tangible form does not itself constitute a sale of that
property to the client in the absence of a provision passing title to such property to the client.
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2. Tangible personal property developed and used during services performed to convey
ideas, concepts, looks, or messages is consumed in the performance of those services. Unless,
prior to any use, the advertising agency or commercial artist passes title to such property to the
client as discussed in the previous paragraph, the advertising agency or commercial artist is the
consumer of such tangible personal property used and tax applies to the sale of property to, or to
the use of the property by, the advertising agency or commercial artist. If the advertising agency
or commercial artist passes title to, or permanent possession of, such tangible personal property
to its client, tax applies to the sale of the tangible personal property by the advertising agency or
commercial artist to the client.

(B) Digital Pre-Press Instruction. Digital pre-press instructimﬂ a/Custom computer
program under section 6010.9 of the Revenue and Taxation C0¢(e, thé $ale &F vhich is not
subject to tax, provided the digital pre-press instruction is pren/aredﬁo 1€ speclal order of the
purchaser. Digital pre-press instruction shall not, however, bel regi(dcd as a-€ustom computer
program if it is a “‘canned” or prewritten computer program wj1ich is |held o1 existing for general
or repeated sale or lease, even if the digital pre-press instruction was injtially developed on a
custom basis or for in-house use. The sale of such canned or prewritten digita] pre-press
instruction in tangible form is a sale of tangible pﬁéonal propérty, the retail sa\le of which is

subject to tax.

(C) Retouching Pho}og{ap\hic 1 gl S. uching a photographic image for the purpose of
repairing or restorinﬁle photog}xap h to 1tsfc‘rigivél Qélﬁditi bn is a J;Epair, the charge for which is

not taxable. / (/Z\)
(D) Signage. The cre/at\iﬁn and providing of singlé copies of blueprints, diagrams, and

instructions for signagelas a esul]t of environﬂ\enja{ graphic design is a service the charge for
which is not taxable. Charges fo additional copies are taxable.

(E) Websites. [The des/ E/htlr Zor hosting of an electronic website in which no tangible
personal property is transferrex{ to the client is a service, the charge for which is not subject to
tax.

(F) Specific Nantaxable Charges. The following and similar fees and commissions are not
taxable when they are separately stated. Whether separately stated or not, these fees and
commissions are not included in the calculation of “direct labor” for purposes of subdivision

®(A3).

1. Media commissions received for placement of advertising whether paid by the medium,
by another advertising agency, or by the client.

2. Commissions paid to advertising agencies by suppliers. Examples of such commissions
are those paid to an advertising agency by a premium manufacturer (or distributor) or a
direct-by-mail supplier.
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3. Consultation and concept development fees related to client discussion, development of
ideas, and other services. If the advertising agency transfers to the client tangible personal
property produced as a result of these services, the transfer is incidental to the advertising
agency’s providing of the service and is not a sale of that tangible personal property; the
advertising agency is the consumer of tangible personal property transferred to the client
incidental to the providing of a service.

4. Fees for research or account planning that entail consumer research and the application of
that research to the client’s business or industry. /
evi

5. Fees for quality control supervision that entails the prooﬁmﬁd ew of printing and

other products provided by outside suppliers.

6. Charges for the formulation and writing of copy.

(G) Example. A designer contracts to create and sell printed brechures to a law firm. The
contract separately states a charge for design, for art difection, for preliminary, art, and for the
printed brochures. The designer’s design and art ,d’l/rection seryices culminafé n the creation of
preliminary art that the designer uses to show thé destgner’s concepts t& the law firm. After the
law firm approves the concepts, the desigx@r]ﬁ;ﬁaliées}che design of the bropl{ure and contracts
with a printer to print the*lﬁoch res. /T'HE pr{n{er/sel’fs the printed brochures to the designer for
resale, and the desig/tér resells the printed bfochufes 9 thellaw fith. The only tangible personal
property that will be transferred to the lay(r ﬁnr/ ( or/to /anvo he bt behalf of the law firm) are the
printed brochures. | The ﬁw\ﬁrm will not obtajn tit(Le/tm orxt)he right to possession of, any finished
art or any other tangiblg pers}onal roperty. Tax does/n\(ﬁ apply to the designer’s separately
stated charges for design, arf directipn, and prelimiriary art. Tax applies to the designer’s
separately stated chargd to the la\&v firm flor the printed brochures.

—

(2) FINISHED ART.

(A) Use of Aids in Creation of Finished Art. If the advertising agency or commercial artist
uses any intermediate pm@fuction aids or special printing aids in the creation of the finished art,
the presumptions wjﬂ(respect to passage of title and the calculation of the measure of tax on the
sale of such aids by the advertising agency or commercial artist, is governed by the provisions of
Regulation 1541 applicable to special printing aids.

(B) Transfers of Finished Art Not in Tangible Form. A transfer of electronic artwork from
an advertising agency or commercial artist to the client or to a third party on the client’s behalf
that is not in tangible form is not a sale of tangible personal property, and the charges for the
transfer are not subject to tax. A transfer of electronic artwork is not in tangible form if the file
containing the electronic artwork is transferred through remote telecommunications (such as by
modem or over the Internet), or if the file is loaded into the client’s computer by the advertising
agency or commercial artist, and the client does not obtain title to or possession of any tangible
personal property, such as electronic media or hard copy. If the transfer is not a transfer in
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tangible form because it is loaded onto the client’s computer, the advertising agency or
commercial artist should document that transfer by a written statement signed at the time of
loading by the client and by the person who loaded the electronic artwork into the client’s
computer with the following or similar language: “This electronic artwork was loaded into the
computer of [client’s name] by [seller’s name], and [seller’s name] did not transfer any tangible
personal property containing the artwork, such as electronic media or hard copies, to [client’s
name].” When such a statement is signed at the time the file is loaded, it will be rebuttably
presumed that the transfer of electronic artwork was not transferred in tangible form. If there is
no such timely completed statement, the advertising agency or commercial artist may provide
other substantive evidence establishing that the artwork was not transferreé in tangible form.

(C) Transfers of Finished Art in Tangible Form. The eleﬁdni,l (ﬁ ma{ual preparation of
finished art for use in reproduction or display is not a service. /Unlp{ss ,bllle trangfer is not in
tangible form as explained in subdivision (b)(2)(B), the transfer offthiished arf is a sale of
tangible personal property and tax applies to charges for that finished|art, including all charges
for any rights sold with the finished art, such as copyrights o distribtitibn afd production rights,
except as provided in subdivision (b)(2)(D)2. If chapg€s Tor|finished arf are|combined into a
single charge that also includes nontaxable charge{ for concéptual |services degcribed in
subdivision (b)(1)(A), the advertising agency or/commerci al artist may report ghe measure of tax
on the retail sale of the finished art as spe;ci/ﬁ]sd/ in {ubéivismn (b)(B), pr\QVijie/d that the reported
measure of tax must alsg/ifclu the ¥alye o &pr/o({u(;tion rights included with the transfer
except those that arf/lf)t taxable \as t)rovid,ed in stﬁodfrﬁsion (b)(2)(D)2. Iftax is not reported on
this basis, it will b¢ rebuttably présumed ;fhat 75/ peéceht of|the combined charge for the finished
art and conceptual services }\s for th¢ nontaxable sé\w{qes aﬁd that 25 percent of the combined
charge is the measure of tax on the retail|sale pf the ﬁﬁ}s/hed art, provided that 25 percent of the
combined charge is not |less than thd salds pric to,ﬁ{e advertising agency or commercial artist of
the finished art (or|component pa/ns and any intermediate production aids or special printing
aids sold to the cli¢nt far thdt co{nbilned charge. If such sales price to the advertising agency or
commercial artist is mote #han 2/5 pépeélt of the combined charge to the client, the measure of
tax shall be deemed to be such/sales price of the tangible personal property to the advertising
agency or commergial artist/

(D) Reproductio@lts Transferred With Finished Art.

1. Charges for the transfer of possession in tangible form to the client or to anyone else on
the client’s behalf of finished art for purposes of reproduction are included in the measure of tax
on that sale, including all charges for the right to use that property, even though there is no
transfer of title to the person reproducing the finished art, except as provided in subdivision

®d(2)D)2.

2. Any agreement evidenced by a writing (such as a contract, invoice, or purchase order)
that assigns or licenses a copyright interest in finished art for the purpose of reproducing and
selling other property subject to the copyright interest is a technology transfer agreement, as
explained further in Regulation 1507. Tax applies to amounts received for any tangible personal
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property transferred as part of a technology transfer agreement. Tax does not apply to amounts
received for the assignment or licensing of a copyright interest as part of a technology transfer
agreement. The measure of tax on the sale of finished art transferred by an advertising agency or
commercial artist as part of a technology transfer agreement shall be:

a. The separately stated sales price for the finished art, provided the separately stated price
represents a fair market value of the tangible personal property:

b. Where there is no such separately stated price, the separate price atpvhich the person
holding the copyright interest in the finished art has sold or leased that ﬁry{shed art or like
finished art to an unrelated third party where: 1) the finished art was/ s{ol or|leased without also
transferring an interest in the copyright; or 2) the finished art w;{s solﬁ r ledsed in another
transaction at a stated price satisfying the requirements of subdivisﬁn b)(2)(D)2.a.; or

/

c. If there is no such separately stated price under subdiJisiorll/(L) 2)(ID)2.a., nor a separate
price under subdivision (b)(2)(D)2.b., 200 percent of the corhbined eost of raterials and labor
used to produce or acquire the finished art. “Cost of/nﬁtériahs” consistg of the, costs of those
materials used or incorporated into the finished apt,/ or any ftangible personal pﬂopertv transferred
as part of the technology transfer agreement. “I/aboﬁ\includes any charges orJvalue of labor
used to create such tangible personal propét?r fvheﬂle/t) the pdvertising a\genz( or commercial
artist performs such lath,/a thﬁ‘d erf(‘rﬁas/ he/la bor.|or the Iabor is performed through
some combination the{eof. The \>\alue of la«bér pm/wdé by the|advertising agency or commercial
artist shall equal the lower of the normal And cy(stoﬁla y char gzs/for labor billed to third parties
by the advertising pgendy oﬁ commegrcial artlstl or thé ﬁalr/rﬂarket value of the labor performed by
the advertising agancy ¢r commetcial artist.

(3) SALES OF QTHHR TANGIBLE FERSONAL PROPERTY BY ADVERTISING
AGENCY OR COMMERCiAL /ARTIST. Tax applies to the total charge for the retail sale of
tangible personal propertyby an adverfising agency or commercial artist. If an advertising
agency or commergial artist co{nbines charges for nontaxable services as defined in subdivision
(b)(1)(F), such as media plajzément, with charges for tangible personal property for which the
advertising agency| or confmercial artist is the retailer, the measure of tax on that retail sale of
property includes M‘tal of: direct labor; the cost of purchased items that become an ingredient
or component part of the tangible personal property; the cost of any intermediate production aids
or special printing aids; and a reasonable markup. Commissions, fees, and other charges
exclusively related to the production or fabrication of tangible personal properly are part of
direct labor and are thus included in the measure of tax. Such charges include retouching of
photographic images or other artwork for reproduction, provided the retouching is intended to
improve the quality of the reproduction. An advertising agency or commercial artist must keep
sufficient records to document the basis for the reported measure of tax.

(4) ITEMS PURCHASED BY AN ADVERTISING AGENCY OR COMMERCIAL ARTIST.
Except when property is resold prior to any use, an advertising agency or commercial artist is the
consumer of tangible personal property used in the operation of its business. Tax applies to the
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sale of such property to. or to the use of such property by, the advertising agency or commercial
artist.

(c) SITUATIONS SPECIFIC TO ADVERTISING AGENCIES.

(1) ADVERTISING AGENCY ACTING AS AN AGENT FOR ITS CLIENT. An agent is one
who represents another, called the principal, in dealings with third persons. (Civil Code section
2295.) To the extent that an advertising agency acts as the agent of its client when acquiring
tangible personal property, it is neither a purchaser of the property with resgect to the supplier
nor a seller of the property with respect to its principal (that is, its client). /ﬁ ecause of the unique
relationship between advertising agencies and their clients, unless/ﬁ lld/ertlsi ng agency elects
non-agent status under subdivision (¢)(2)(A) or is otherwise the/retaiﬂer of the roperty under
subdivision (¢)(2)(B) or (¢)(2)(C), it is rebuttably presumed thﬁt thsc/ advertising agency acts as
the agent of its client when acquiring tangible personal properiy oﬂ/ﬂs clieny’§ behalf.

%
(A) A supplier of tangible personal property to an advertising agency is presumed to have

made a retail sale of that property unless the supplieptakes altimely and valid resale certificate in

—_—

go0od faith from the advertising agency. Otherwisﬁ{ the supplier has the bur&é]\l of establishing
that the advertising agency elected non- agent stzﬁus ):mder subdividion (ic)( 2)(14) and resold the
property or that the advertising agency re 01 o erty as the re*tailek undér subdivision
(©)(2)(B) or ()2)(C). / /

(B) When an advertising agen¢y lis the agent of /41161’1{ for’f{e purchase of tangible personal
property under sub division 2\0)( 1)] sales ¢r use/t due Qn) the purchase price from the supplier

to the advertising agendy. Tax dges|not pappl to the L/h\a/rge made by an advertising agency to its
client for reimbursemert, in¢luding tax reimb sejrént, for the amount charged by a supplier, nor
does tax apply to the advertiging }agencv s separately stated charges for its services directly
related to its acquisition of s/uch /{an vible] personal property (e.g., when the advertising agency
makes a separately itenized chdrge reimbursement of the amount paid to the supplier of the
property, tax does pot apply to/ a separately itemized “agency fee”). When the applicable tax is
use tax and the advertising aéencv does not pay that use tax to the supplier on the client’s behalf,
the advertising agancy i,S/h/able for the use tax and must report and pay the use tax to the Board.
The advertising agency’s liability for that use tax is not extinguished unless the client has self-
reported and paid the tax to the Board.

(C) An advertising agency may not issue a resale certificate when purchasing tangible
personal property as the agent of its client. An advertising agency who issues a resale certificate
to a supplier is presumed to be purchasing tangible personal property from that supplier on its
own behalf for resale and not to be acting as an agent of its client. However, the advertising
agency may provide evidence to prove that its issuance of the resale certificate was erroneous
and that the advertising agency was acting as an agent of its client, provided the advertising
agency has not treated the transaction as its own sale of tangible personal property to its client,
collecting tax or tax reimbursement from its client on that sale. If the resale certificate was
issued in error, the advertising agency is liable for use tax on the cost of tangible personal
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property purchased under the certificate unless the advertising agency has already paid that tax
to the supplier or to the Board, or the client has self-reported and paid the tax to the Board.

(2) ADVERTISING AGENCY ACTING AS A RETAILER. An advertising agency that acts
as a retailer of tangible personal property may issue a resale certificate for such tangible personal
property if the property will be resold prior to any use. Absent an agreement that the property
will be sold prior to use, tax is due on the purchase price of tangible personal property that is
used prior to being resold to the client and, in addition, tax is also due on the sales price of the
tangible personal property to the client.

(A) Election of Non-Agent Status. An advertising agency Me non-agent status with
respect to sales of tangible personal property to its client. This ,électi,(l)n musf He supported by a
specific written statement in its master agreement with the cliefﬁt. Klternativelv, a statement may
be included on an advertising agency’s job order or invoice tolits chidnt. Statéments should
include the following or similar language: “(Advertising Ageﬂcv’s name) will not be acting as an
agent of (client’s name) for purposes of this transaction.” S

An advertising agency that elects non-agent statugis a retajlér|with respect t%angible personal
property sold to its clients. The measure of tax ,6n thenadvertiding agenc¢y’s rethil sale is the
separately stated charge for the tangible p,c/ sZ)r{al pfop/erty If ther¢ is n sueﬂ separately stated
charge, the measure of taX is calcula; s p obider 1n subdivision|(b).

(B) Items Produced or Fabricated b/(J / Asmg Agbeév In-House. Advertising
son.

agencies are retailgrs of{tangible per e)y pp&duce or fabricate, e.g., by their own
employees. Advertising agencies| ane nof age ts of tbzélr clients with respect to the acquisition of
materials incorporated into such items of tangible ,pérsonal property they produce or fabricate,
but instead are the|retailers gf su(lh propérty. The measure of tax on their retail sale of that
property is the separately stéted éha roe fpor the property sold. If there is no such separately stated
charge, the measure of tax/{s callcula as provided in subdivision (b).

(C) Invoice to Client f0y4lore Than Cost of Tangible Personal Property to Advertising
Agency. When an advertiSing agency invoices its client for tangible personal property provided
by the advertising ageﬁcv without separately stating the amount paid to the supplier for that
property, the advertising agency is the retailer of the tangible personal property to its client. For
example, when the advertising agency invoices a single charge to its client for tangible personal
property that includes the amount paid to the supplier for the tangible personal property together
with a markup, the advertising agency is the retailer of that tangible personal property and tax
applies to that separately stated charge. If the advertising agency makes a lump sum charge to its
client that includes the charge for the tangible personal property as well as the charge for any
nontaxable services or reproduction rights under subdivision (b), the advertising agency is the
retailer of the tangible personal property provided and the measure of tax on the sale of that
tangible personal property is calculated as provided in subdivision (b).
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(d) TRANSFERS BY AN ARTIST AT A SOCIAL GATHERING. The transfer of original
drawings, sketches, illustrations, or paintings by an artist at a social gathering for entertainment
purposes is not a sale or use or purchase of tangible personal property, and the artist is the
consumer of any property so transferred, when all the following requirements are satisfied:

(1) Eighty percent or more of the drawings. sketches, illustrations, or paintings are delivered by
the artist to a person or persons other than the purchaser;

(2) Eighty percent or more of all of the drawings, sketches, illustrations, 01 paintings are
received by a person or persons, other than the purchaser, at no cost tQ th person or persons who
become the owner of the drawings, sketches, illustrations, or pai

(3) The charge for the drawings, sketches, illustrations, or pa ntm{l kﬁase;l)n a preset fee:
and

(4) The preset fee charged for the drawings, sketches, illustration or aintings is contingent
upon a minimum number of at least three drawings, sk€tched, illustratigns, ar paintings to be
produced by the artist at the social gathering.

(e) CHARGES AND TRA,NSACTION,S/(? VE D BY|OTHER ULATIONS.

(1) AUDIO PRO CTIONST\[‘ax applws/ to oté for|an|audio production obtained or

furnished by an adyertising agendy {o its ,éhen%ls I/I‘O)élded in Régulation 1527.

—

(2) PHOTOGRAPHY|. Ta applig¢s to chare{es for Mraphv as provided in Regulation 1528
except when the photographic imhpge is furnisﬁ@dh(a commercial artist as defined in
subdivision (a)(3).

(3) PRINTED SALES SSAGE %ualifving sales of printed sales messages may qualify
for exemption, as ¢xplained in/Regulation 1541.5.

(4) TYPOGRAPHY. x applies to charges for typography or composed type obtained from
outside suppliers as,a%vided in Regulation 1541.

(5) VIDEO OR FILM PRODUCTIONS. When a video or film production obtained or
furnished by an advertising agency to its client constitutes qualified production services as
defined in Regulation 1529, tax applies to the charges for such qualified production services as
provided in Regulation 1529.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1541

Current as of January 16, 2002

Action Item Current Regulatory Language Regulatory Language Proposed by Regulatory Language Proposed by Summary
Staff Mr. Patrick Leone (Alternative 6) Comments
Regulation 1541. PRINTING AND | Regulation 1541. PRINTING AND | Regulation 1541. PRINTING AND
RELATED ARTS. RELATED ARTS. RELATED ARTS.
(OPTION 1)
Action 2- (¢) SPECIAL PRINTING AIDS. In | (¢SPECIALPRINTING-AIDS—11 | (¢) SPECIAL PRINTING AIDS. In | Mr. Patrick
Special General. In recognition of the unique General—n-reeognition-of-the-unique General. In recognition of the unique Leone
Printing Aids | ytility that special printing aids have to | utility-thatspecial printing-aids-haveto | utility that special printing aids have to | Proposes to
the sale of printed material, and the the-sale-of printed-materialand the the sale of printed material, and the keep the
need to avoid burdening businesses need-to-aveid-burdening businesses need to avoid burdening businesses f;}llgﬁ;le for
with unnecessary paperwork, the with-unneecessary-paperwork-the with unnecessary paperwork, the sub%iiv?sion
following presumptions shall apply. following presumptionsshall-apply- following presumptions shall apply. (c) on special
printing aids.
[Option 1]
(1) With respect to sales of printed —H—With-respeet-to-sales-of printed (1) With respect to sales of printed
material ultimately subject to sales tax, | materialultimately-subjeettosalestax; | material ultimately subject to sales tax, | However, if
or sales to the U. S. Government, it or-salesto-the U S Governmentit or sales to the U. S. Government, it staff’s
shall be presumed that the selling price | shall be presumed-that the selling price | shall be presumed that the selling price | Proposed.
of the printed material includes the of the printed-material-includes-the of the printed material includes the ;r:)glizzgieﬁr
selling price of the special printing aids | selingprice-of thespecial printingaids | selling price of the special printing aids LeoIr)le T
and that title passed to the customer, and-that title- passed-to-the-customer; and that title passed to the customer, proposes that
irrespective of whether or not the irrespeetive-of-whether-ornot-the irrespective of whether or not the the language
printer separately itemizes the special printer-separatehyitemizes-the-speeral printer separately itemizes the special requiring
printing aids. It shall be further printingatds—H-shall-befurther printing aids. It shall be further printers to
presumed that the printer, or other presumed-that-theprinter-or-other presumed that the printer, or other separately
reseller, discussed in the following reseHer—diseussed-inthefolowing reseller, discussed in the following state the
paragraph, made no use of the special paragraph;-made no-use-of the-speeial paragraph, made no use of the special printing aids
printing aids prior to their sale. printing aidspriorto-theirsale: printing aids prior to their sale. on their sales
Accordingly the printer may purchase Accordingh-the-printermay-purchase Accordingly the printer may purchase mvoice bion
the special printing aids for resale. the-special printing-aidsforresale: the special printing aids for resale. ifsriZSp (esce:/e
page 6.)

[Option 2]
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1541

Current as of January 16, 2002

Action Item

Current Regulatory Language

Regulatory Language Proposed by
Staff

Regulatory Language Proposed by
Mr. Patrick Leone (Alternative 6)

Summary
Comments

“Ultimately subject to sales tax,” means
either the printer's sale of the printed
material and special printing aids is
subject to sales tax or is an exempt sale
to the U. S. Government, or if the
printer’s sale of the printed material is
for resale, a subsequent sale of the
printed material and special printing
aids is subject to California sales tax or
is an exempt sale to the U. S.
Government.

When the printer’s sale of printed
material is a sale for resale, as
described in the above paragraph,
unless the printer timely takes a valid
resale certificate in good faith that
states the special printing aids are to be
purchased for resale, tax is due on the
selling price of the special printing aids
whether or not the selling price is
separately itemized. The selling price
of the special printing aids is deemed to
be the sales price of the special printing
aids, or their components, to the printer
regardless of the amount of the
separately stated charge, if any, for the
special printing aid. The printer need
not separately charge sales tax
reimbursement to their customer and if
the printer has paid sales or use tax on
the selling price of the special printing
aids or their components to the printer,
no additional tax is due.

“Ultimately subject to sales tax,” means
either the printer's sale of the printed
material and special printing aids is
subject to sales tax or is an exempt sale
to the U. S. Government, or if the
printer’s sale of the printed material is
for resale, a subsequent sale of the
printed material and special printing
aids is subject to California sales tax or
is an exempt sale to the U. S.
Government.

When the printer’s sale of printed
material is a sale for resale, as
described in the above paragraph,
unless the printer timely takes a valid
resale certificate in good faith that
states the special printing aids are to be
purchased for resale, tax is due on the
selling price of the special printing aids
whether or not the selling price is
separately itemized. The selling price
of the special printing aids is deemed to
be the sales price of the special printing
aids, or their components, to the printer
regardless of the amount of the
separately stated charge, if any, for the
special printing aid. The printer need
not separately charge sales tax
reimbursement to their customer and if
the printer has paid sales or use tax on
the selling price of the special printing
aids or their components to the printer,
no additional tax is due.
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1541

Current as of January 16, 2002

Action Item

Current Regulatory Language

Regulatory Language Proposed by
Staff

Regulatory Language Proposed by
Mr. Patrick Leone (Alternative 6)

Summary
Comments

The term “special printing aids” on a
resale certificate shall be sufficient to
cover all special printing aids as
defined in subdivision (a)(1).

(2) If a printer does not wish to sell
special printing aids in connection with
the sale of printed material ultimately
subject to sales tax or sold to the U. S.
Government, described in (c)(1) above,
the following statement should be
included on the sales invoice: “The
selling price of the printed material
does not include the transfer of title to
the special printing aids.” The printer
would then be the owner and consumer
of the special printing aids. Tax would
apply to both the retail sale of the
printed material and the cost to the
printer of the special printing aids.

(3) With respect to all other sales of
printed material, as for example, sales
in interstate commerce, sales of exempt
newspapers or periodicals, or sales of
exempt printed sales messages, it shall
also be presumed that the selling price
of the printed material includes the
selling price of the special printing aids
and that title passed to the customer
irrespective of whether or not the
printer separately itemizes the special
printing aids. It shall be further
presumed that the printer made no use

“ . . . . 99

The term “special printing aids” on a
resale certificate shall be sufficient to
cover all special printing aids as
defined in subdivision (a)(1).

(2) If a printer does not wish to sell
special printing aids in connection with
the sale of printed material ultimately
subject to sales tax or sold to the U. S.
Government, described in (c)(1) above,
the following statement should be
included on the sales invoice: “The
selling price of the printed material
does not include the transfer of title to
the special printing aids.” The printer
would then be the owner and consumer
of the special printing aids. Tax would
apply to both the retail sale of the
printed material and the cost to the
printer of the special printing aids.

(3) With respect to all other sales of
printed material, as for example, sales
in interstate commerce, sales of exempt
newspapers or periodicals, or sales of
exempt printed sales messages, it shall
also be presumed that the selling price
of the printed material includes the
selling price of the special printing aids
and that title passed to the customer
irrespective of whether or not the
printer separately itemizes the special
printing aids. It shall be further
presumed that the printer made no use
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1541

Current as of January 16, 2002

Action Item

Current Regulatory Language

Regulatory Language Proposed by
Staff

Regulatory Language Proposed by
Mr. Patrick Leone (Alternative 6)

Summary
Comments

of the special printing aids prior to their
sale. Sales tax is due on the selling
price of the special printing aids
whether or not the selling price of the
special printing aids is separately
stated. The selling price of the special
printing aids is deemed to be the sales
price of the special printing aids, or
their components, to the printer
regardless of the amount of the
separately stated charge, if any, for the
special printing aid.

The printer need not separately charge
sales tax reimbursement to their
customer and if the printer has paid
sales or use tax on the selling price of
the special printing aids or their
components to the printer, no additional
tax is due.

However, sales tax is not due on the
selling price of the special printing aids
discussed in (c)(3) if the printer timely
takes a valid resale certificate in good
faith that states the special printing aids
are to be purchased for resale. The
term “special printing aids” on a resale
certificate shall be sufficient to cover
all special printing aids as defined in
subdivision (a)(1).

Persons issuing resale certificates for
special printing aids as discussed in

of the special printing aids prior to their
sale. Sales tax is due on the selling
price of the special printing aids
whether or not the selling price of the
special printing aids is separately
stated. The selling price of the special
printing aids is deemed to be the sales
price of the special printing aids, or
their components, to the printer
regardless of the amount of the
separately stated charge, if any, for the
special printing aid.

The printer need not separately charge
sales tax reimbursement to their
customer and if the printer has paid
sales or use tax on the selling price of
the special printing aids or their
components to the printer, no additional
tax is due.

However, sales tax is not due on the
selling price of the special printing aids
discussed in (c)(3) if the printer timely
takes a valid resale certificate in good
faith that states the special printing aids
are to be purchased for resale. The
term “special printing aids” on a resale
certificate shall be sufficient to cover
all special printing aids as defined in
subdivision (a)(1).

Persons issuing resale certificates for
special printing aids as discussed in
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1541

Current as of January 16, 2002

Action Item

Current Regulatory Language

Regulatory Language Proposed by
Staff

Regulatory Language Proposed by
Mr. Patrick Leone (Alternative 6)

Summary
Comments

(c)(3) are then liable for the tax on their
selling price of the special printing aids
irrespective of whether or not the
printer separately itemized the printing
aids to the person issuing the resale
certificate and notwithstanding that the
printed material is exempt from tax as
for example, a sale in interstate
commerce, a sale of exempt
newspapers or periodicals or a sale of
exempt printed sales messages. In no
event shall the selling price of the
special printing aids be less than the
selling price of the special printing
aids, or their components, to the
printer.

If the printer’s sale includes both a sale
of printed material ultimately subject to
sales tax, as described in (c)(1) above,
and a sale of printed material as
described in (c)(3) (“split sale”), tax is
due on the selling price of the special
printing aids. Absent a separate
itemization, as long as tax is reported
on an amount equal to at least the
selling price of the special printing aids
or their components to the printer, no
further tax will be due on the selling
price of the special printing aids.

(4) If a printer does not wish to sell
special printing aids in connection with
all other sales of printed material, as

(c)(3) are then liable for the tax on their
selling price of the special printing aids
irrespective of whether or not the
printer separately itemized the printing
aids to the person issuing the resale
certificate and notwithstanding that the
printed material is exempt from tax as
for example, a sale in interstate
commerce, a sale of exempt
newspapers or periodicals or a sale of
exempt printed sales messages. In no
event shall the selling price of the
special printing aids be less than the
selling price of the special printing
aids, or their components, to the
printer.

If the printer’s sale includes both a sale
of printed material ultimately subject to
sales tax, as described in (c)(1) above,
and a sale of printed material as
described in (c)(3) (“split sale”), tax is
due on the selling price of the special
printing aids. Absent a separate
itemization, as long as tax is reported
on an amount equal to at least the
selling price of the special printing aids
or their components to the printer, no
further tax will be due on the selling
price of the special printing aids.

(4) If a printer does not wish to sell
special printing aids in connection with
all other sales of printed material, as
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Action Item Current Regulatory Language Regulatory Language Proposed by Regulatory Language Proposed by Summary
Staff Mr. Patrick Leone (Alternative 6) Comments
discussed in (¢)(3) above, the following | disecussed-in(e)3)-above,thefolowing | discussed in (c)(3) above, the following
statement should be included on the staternentshould-be-mcluded-onthe statement should be included on the
sales invoice: "The selling price of the | sales-inveice:"Theselling price-ofthe | sales invoice: "The selling price of the
printed material does not include the printed-material does notinclade-the printed material does not include the
transfer of title to the special printing teanster ol tideto-thespecial printing transfer of title to the special printing
aids." The printer would then be the atds—The-printer-would-then-be-the aids." The printer would then be the
owner and consumer of the special owner-and-constmer-of the-speeial owner and consumer of the special
printing aids. Tax would apply to the printing-atds—Fax-would-apply-to-the printing aids. Tax would apply to the
cost to the printer of the special cost-to-the-printer-of the-speeial cost to the printer of the special
printing aids. printingaids- printing aids.
(5) No other proof shall be required —5) Neo-otherproofshall berequired (5) No other proof shall be required
with respect to passage of title on with-respeet-to-passage-of-title-on with respect to passage of title on
special printing aids. speetal-printing aids: special printing aids.
OPTION 2
(¢) SPECIAL PRINTING AIDS. In | (¢) SPECIAL PRINTING AIDS. In | Ifstaff’s
recognition of the unique utility that recognition of the unique utility that proposed .
special printing aids have to the special printing aids have to the language is
production of printed matter, the production of printed matter, the adopted, Mr.
practices of the industry, and the need practices of the industry, and the need Leone
- - . - - . . - proposes that
to avoid burdening businesses with to avoid burdening businesses with the language
unnecessary paperwork, the unnecessary paperwork, the requiring
presumptions and rules set forth in this | presumptions and rules set forth in this | printers to
subdivision apply to a printer’s subdivision apply to a printer’s separately
purchase and sale of special printing purchase and sale of special printing state the

aids used to produce printed matter sold

aids used to produce printed matter sold

by the printer.

(2) PRINTER’S SALE OF SPECIAL

by the printer.

(2) PRINTER’S SALE OF SPECIAL

PRINTING AIDS. When the printer is

PRINTING AIDS. When the printer is

regarded as purchasing the special

regarded as purchasing the special

printing aids
on their sales
invoice be
operative
October 1,
2002, as
noted in
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Comparison of Proposed Language for Regulation 1541

Current as of January 16, 2002

Action Item Current Regulatory Language Regulatory Language Proposed by Regulatory Language Proposed by Summary
Staff Mr. Patrick Leone (Alternative 6) Comments
printing aids for resale under printing aids for resale under subdivision
subdivision (c)(1)(B), the following subdivision (c)(1)(B), the following (©)(2)(B) and
rules apply to determine the application | rules apply to determine the application | (©)(2)(B)(1).
of tax to the printer’s sale of those of tax to the printer’s sale of those
» . 3 » p . 3 ] Mr. Leone

special printing aids along with the special printing aids along with the believes
printed matter produced with the printed matter produced with the staff’s

special printing aids.

(B) Nontaxable Sales of Special

special printing aids.

(B) Nontaxable Sales of Special

Printing Aids for Resale. A person

Printing Aids for Resale. A person

purchasing printed matter for resale

purchasing printed matter for resale

may also purchase the special printing

may also purchase the special printing

aids used to produce the printed matter

aids used to produce the printed matter

for resale if that person will, in fact,

for resale if that person will, in fact,

resell the special printing aids prior to

resell the special printing aids prior to

any use. A printer will not be regarded

any use. A printer will not be regarded

as selling special printing aids for
resale unless: 1) the printer separately

as selling special printing aids for
resale unless: 1) operative October 1,

states the sale price of the special
printing aids in an amount not less than

2002, the printer separately states the
sale price of the special printing aids in

the sale price of the special printing

an amount not less than the sale price

aids, or their components, to the
printer; and 2) the printer accepts a

of the special printing aids, or their
components, to the printer; and 2) the

timely and valid resale certificate in

printer accepts a timely and valid resale

good faith from the printer’s customer

certificate in good faith from the

stating that the special printing aids are

printer’s customer stating that the

purchased for resale. The term “special

special printing aids are purchased for

printing aids” on a resale certificate

resale. The term “special printing aids”

shall be sufficient to cover all special

on a resale certificate shall be sufficient

printing aids as defined in subdivision

to cover all special printing aids as

(a)(12), and a printer accepting such a

defined in subdivision (a)(12), and a

proposal is a
change in the
current
application of
tax.

Staff believes
that replacing
the
terminology
“ultimiately
subject to
tax” does not
change the
application of
tax or the
meaning of
the
regulation.

In addition,
this
terminology
is technically
incorrect in
that it refers
to
transactions
which are
not, in fact,
subject to
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Proposed Regulatory Changes Regarding Application of Tax to Graphic Arts and Related Enterprises
Comparison of Proposed Language for Regulation 1541

Current as of January 16, 2002

Action Item Current Regulatory Language Regulatory Language Proposed by Regulatory Language Proposed by Summary
Staff Mr. Patrick Leone (Alternative 6) Comments
resale certificate in good faith will be printer accepting such a resale sales tax.
regarded as selling the special printing | certificate in good faith will be This

aids for resale provided the printer
includes the required separately stated

regarded as selling the special printing
aids for resale provided the printer

price for them. Otherwise, the printer

includes the required separately stated

will be regarded as selling the special

price for them. Otherwise, the printer

printing aids at retail, and will owe tax

will be regarded as selling the special

on that retail sale accordingly. A
printer might sell special printing aids

printing aids at retail, and will owe tax
on that retail sale accordingly. A

for resale along with printed matter

printer might sell special printing aids

under circumstances where the sale of

for resale along with printed matter

the printed matter is for resale and also

under circumstances where the sale of

qualifies for exemption, such as a sale

the printed matter is for resale and also

in interstate commerce where the
purchaser will then resell the printed

qualifies for exemption, such as a sale
in interstate commerce where the

matter prior to use. However, since a

purchaser will then resell the printed

purchaser of special printing aids from

matter prior to use. However, since a

a printer would not be regarded as
purchasing them for resale unless
reselling them as part of the sale of the

purchaser of special printing aids from
a printer would not be regarded as
purchasing them for resale unless

printed matter produced with those

reselling them as part of the sale of the

special printing aids, a printer claiming

printed matter produced with those

its sale of special printing aids is for

special printing aids, a printer claiming

resale should take a resale certificate

its sale of special printing aids is for

for its sale of the printed matter as well,

resale should take a resale certificate

even if the sale of that printed matter

for its sale of the printed matter as well,

would also qualify for exemption.

1. Sales of printed matter to
multiple purchasers. A person is not

even if the sale of that printed matter
would also qualify for exemption.

1. Sales of printed matter to
multiple purchasers. Operative

purchasing special printing aids for

October 1, 2002, A a person is not

resale when title to the special printing

purchasing special printing aids for

aids does not pass to that Dersog’s

resale wlﬁ title to tl_le special printing

incorrect use
of
terminology
is part of the
reason that
this portion
of the
regulation
has caused
confusion
within the
industry and
among audit
staff.
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Action Item

Current Regulatory Language

Regulatory Language Proposed by
Staff

Regulatory Language Proposed by
Mr. Patrick Leone (Alternative 6)

Summary
Comments

customer prior to any use. If that
person’s customer does not obtain the

aids does not pass to that person’s
customer prior to any use. If that

right to exercise dominion and control

person’s customer does not obtain the

over the special printing aids, the
person will not be selling the special

right to exercise dominion and control
over the special printing aids, the

printing aids to its customer and cannot

person will not be selling the special

purchase the special printing aids for

printing aids to its customer and cannot

resale. A person does not purchase

purchase the special printing aids for

special printing aids for resale when the

resale. A person does not purchase

printed matter produced with those

special printing aids for resale when the

special printing aids is sold to several

printed matter produced with those

purchasers. For example, a person

special printing aids is sold to several

purchasing newspapers for individual

purchasers. For example, a person

sale cannot purchase special printing

purchasing newspapers for individual

aids for resale because the individual

sale cannot purchase special printing

purchasers of the newspaper are not

aids for resale because the individual

also purchasing the special printing

purchasers of the newspaper are not

aids. A person purchasing posters for

also purchasing the special printing

sale to the general public is not
purchasing special printing aids for

aids. A person purchasing posters for
sale to the general public is not

resale to the general public. A person

purchasing special printing aids for

purchasing printed cartons to pack
items for individual sale is not
purchasing the special printing aids

resale to the general public. A person
purchasing printed cartons to pack
items for individual sale is not

used to produce the cartons for resale to

purchasing the special printing aids

the ultimate purchasers of the contents

used to produce the cartons for resale to

of the carton. In addition to the fact

the ultimate purchasers of the contents

that the multiple purchasers in each of

of the carton. In addition to the fact

these cases could not at any time be

that the multiple purchasers in each of

regarded as purchasing the special
printing aids, the retail purchaser of the

these cases could not at any time be
regarded as purchasing the special

end product is not known at the time

printing aids, the retail purchaser of the

the special printing aids are used,
meaning that the special printing aids

end product is not known at the time
tﬁe special printing aids are used,
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Current Regulatory Language

Regulatory Language Proposed by
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Regulatory Language Proposed by
Mr. Patrick Leone (Alternative 6)

Summary
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could not in any event be resold to
those purchasers prior to use.

meaning that the special printing aids
could not in any event be resold to
those purchasers prior to use.

G:\BTC\BTC TOPICS - 2002\21 Graphic Artists (Regs 1540, 1541, 1543)\1540-1543 IP Exhibit 6 (Comp1541).doc
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Exhibit 7
Page 1 of 14

Formal Issue Paper Number 01-047

Recommended by Staff

DHL: 1-7-02

Regulation 1541. PRINTING AND RELATED ARTS.

Sections 6006-6012, Revenue and Taxation Code.

Reference:

(a) DEFINITIONS.
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(2) COLOR SEPARATOR. A color separator is a person who engages in the process of color

separation. The process of color separation divides a full color photographic image into four
separate components, corresponding to the four primary colors used in process color printing.

The color separator may accomplish this photographically or electronically, and the products of
this process may be either a negative or positive film separation or a separated printing plate.

(3) COLOR SEPARATION WORKING PRODUCTS. Color separation working products

consist of property such as photographic film for making transparencies, masks, internegatives,

interpositives, halftone negatives, composite color separation negatives, goldenrod paper and
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PRINTING AND RELATED ARTS.

mylar plastic used in making flats, tape used in stripping negatives into flats, developing
chemicals which become a component part of negatives and positives, proofing material and ink
used in making final proofs, progressive proofs, and similar items, which are similar in function
to special printing aids as defined in subdivision (a)(12).

(4) DIGITAL PRE-PRESS INSTRUCTION. Digital pre-press instruction is the creation of
original information in electronic form by combining more than one computer program into
specific instructions or information necessary to prepare and link files for electronic transmission
for output to film, plate, or direct to press, which is then transferred on elecyronic media such as

tape or compact disc. /
(5) FINISHED ART. Finished art is the final artwork used fo,@lal repr oﬁ uction by
photomechanical or other processes, or used for display. It inc/fude;(eléctronic artwork,

illustrations (e.g. drawings, diagrams, halftones, or color imagks), blﬂctogranh’fc images,
sculptures, paintings, and handlettering.

1

(6) INTERMEDIATE PRODUCTION AIDS. Intermediate production aids include items such
as artwork. illustrations, photographic images, phot6 engravifps, and other s‘i{ﬁlilar materials
which are used to produce special printing aids Q)/r other intermediate pr ductio\n aids.

(7) MECHANICAL OB(P/A\STE-UVIAZ: 124l or paste-up [also called camera-ready art
or camera-ready cop)/%/is produc\ed l’n/v myepa/riﬁg opy/]po make it cgmera-ready with all type and
design elements, an7d then pastiné the preﬁared,éop)( oﬁ artboardor illustration board in exact
position along with instract ns, éither in the nllarg(im/ or opdan overlay, for the platemaker.

(8) PRINT BROKER| A qrint braker is a pirson)éo contracts to sell printed matter, but who
does not actually engage in the m}inting t)rocess\t{produce the printed matter to be sold, instead
purchasing the primted matter fro/m a printer or from another print broker for resale to the print
broker’s customer,| A persdn w]zfo scllyﬁrinted matter for which that person did not engage in the
printing process is actinng/as a p/rint broker even if that person engages in the print process for
other contracts.

(9) PRINTER. A ppmiter is a person engaged in the printing process.

(10) PRINTING PROCESS. The printing process involves activities related to the production
of printed matter such as letterpress, flexography, eravure, offset lithography, reprography,
screen printing, steel-die engraving, thermography, laser printing, inkjet printing, and

photocopying.

(11) REPRODUCTION PROOEF. A reproduction proof is used exclusively for reproduction.
It consists of either a direct impression of composed type forms containing type matter only or
type matter combined with clip art, or a copy of that direct impression made by any method,
including the diffusion transfer method.
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(12) SPECIAL PRINTING AIDS. Special printing aids are reusable manufacturing aids
which are used by a printer during the printing process and are of unique utility to a particular
customer. Special printing aids include electrotypes, stereotypes, photoengravings, silk screens,
steel dies, cutting dies, lithographic plates, film, single color or multicolor separation negatives,
and flats. For purposes of this regulation, special printing aids includes items defined by
subdivision (a)(6) as intermediate production aids.

(b) APPLICATION OF TAX.

(1) SALES BY PRINTERS. Fax-apph hare inting angible-personal property
eonsumer—The production of printed matter for a consumer is &'sale ¢ tangi’lﬁe personal
property whether the materials incorporated into the printed m;ﬁtterﬁe ,furnish cd by the

tax applies to

the raw materials or other components;-b} labor or service ¢osts o in the process of

producing, fabricating, processing, printing, or impripting\the tangj nal property:; or (&)

any other expenses or services that are a part of the“sale rt of the sale of
it g9re nd

harges| for overtime, set-

), and other

$ receipts or sales price from eftheir
worlk or fthe cost of typography or

, nor can they de i r[l:ni/rlg aids for which they are

consumers under subdivision (c)(1)(A). whethér of ndt a separate charge is made to the customer

for the special printing 4ids. | Rec ipts atfributable to costs are includable in the measure of

tax.

tangible personal property to consumers include/but

Tax applies to a printer]s sale of special printing aids as provided in subdivision (c).

(2) PURCHASES BYLPRINTERS. Printers are consumers of tangible personal property which
is not sold prior touse or phySically incorporated into the article to be sold. Tax applies to the
sale of such propetty to, orto the use of the property by, the-a printer and also to any sale
subsequent to its use by the printer. Sueh-property-ineludes;butisnetlimited-to;-Property
ordinarily consumed by a printer includes machinery (e.g., printing presses, cameras, eleetronte
digital pre-press equipment, and plate makers), office equipment, and printing aids. Printers,

however, may purchase special printing aids for resale as explained in subdivision (c).
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When a printer who uses special printing aids
sell those special printing aids in connection with the printer’s sale of the printed matter so

(1) PRINTER’S PURCHASE OF SPECIAL PRINTING AIDS.
(A)

or the sales invoice: “Special printing aids are not being sold to the customer as part of the sale

produced. the printer shall include the following or substantially similar statement in the contract

burdening businesses with unnecessary paperwork

subdivision apply to a printer
matter sold by the printer.
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of the printed matter, and the selling price of the printed matter does not include the transfer of
title to the special printing aids.” When this statement, or a substantially similar statement, is
included in the contract or sales invoice, the printer retains title to the special printing aids and is
the consumer thereof, without regard to whether the printer separately itemizes a charge for the
special printing aids. Accordingly, the printer may not issue a resale certificate to purchase such
special printing aids for resale, and tax applies to the cost to the printer of those special printing
aids.

(B) Unless the printer includes a statement in the contract or sales invoice retaining title to the
special printing aids, as described in subdivision (¢)(1)(A), it shall be irreb{l tably presumed that
the printer resold to the customer the special printing aids purchaseﬁ/dr V/roduced by the printer
for use on the customer’s job, prior to any use, along with the p{fnted/n{atter produced with the
special printing aids, without regard to whether the printer sepa{rateﬁ il.émizes a charge for the
special printing aids. Accordingly, unless the printer includesla stdteihent inthe contract or sales
invoice retaining title, the printer may issue a resale certiﬁcate] when [purchaging such special
printing aids or their components. If the vendor of the specil printidg aids {o the printer does
not take a valid and timely resale certificate from the primter|stating that the [special printing aids
are for resale, the vendor has the burden of showimﬁhat the 'ptinter actually ‘/e\sold the special
printing aids prior to use as provided in this sub;zl/ivisj,e\n‘

(2) PRINTER’S SALE,@'F@RECIAJ{P@ AIDS.| When the printer is regarded as
purchasing the speci%rinting aids for IyesaJ/e ﬁndér s«ﬁ]bdivisic n (c)(1)(B), the following rules
apply to determine{the applicatim\l of tax {o the/ﬁrin{erf s sale ofthose special printing aids along
with the printed matter pfoduced *Vi th th speq/ial ﬂrﬁ{ti\tﬁ ids.

(A) Retail Sales of Speci\al PJinting Aids.

1. Sales to the|United S)ates /Government. When a printer makes a retail sale of special
printing aids along with the/ priry{ed matter produced with those special printing aids to the
United States Governm 2& the/sale of the printed matter and the special printing aids to the
United States Government is/éxempt from tax as provided in Regulation 1614.

2. With nontaxab,lc@ of printed matter. When a printer makes a retail sale of special
printing aids to anyone other than the United States Government along with a nontaxable sale of
printed matter (such as an exempt sale in interstate commerce, an exempt sale of qualifying
newspapers, periodicals, or printed sales messages, or a nontaxable sale for resale), the printer’s
sale of the special printing aids is subject to sales tax. The printer’s taxable gross receipts or
sales price from the sale of the special printing aids is deemed to be the sale price of the special
printing aids, or their components, to the printer without regard to whether the printer separately
states a charge for the special printing aids or, if the printer does so, without regard to the amount
of that separately stated charge, and tax is due measured by that sale price. If the printer has paid
California sales tax reimbursement or use tax on the sale price of the special printing aids or their
components to the printer, no additional tax is due.
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3. With taxable sale of printed matter. When a printer makes a retail sale of special printing
aids along with the taxable retail sale of printed matter, tax applies to the entire charge for the
printed matter and special printing aids, without regard to whether the charge for the special
printing aids is separately stated. If the printer does not make a separate charge for the special
printing aids, the charge for the printed matter is deemed to include the taxable charge for the
special printing aids, and no further tax is due on account of the sale of those special printing
aids.

(B) Nontaxable Sales of Special Printing Aids for Resale. A person purchasing printed
matter for resale may also purchase the special printing aids used to produée the printed matter
for resale if that person will, in fact, resell the special printing aids/lﬂor/{o any use. A printer
will not be regarded as selling special printing aids for resale un/fess: i) the pfinter separately
states the sale price of the special printing aids in an amount nq{t lesﬁhan the sale price of the
special printing aids, or their components, to the printer; and 2’) theLtft nter accepts a timely and
valid resale certificate in good faith from the printer’s customér statiﬂlz that the special printing
aids are purchased for resale. The term “special printing aid§” on a ,plese le certificate shall be
sufficient to cover all special printing aids as defined imsubdivision (a)(12),/and a printer
accepting such a resale certificate in good faith wiJ/I/be regarddd as|selling th%pecial printing
aids for resale provided the printer includes the x/equi,red separptely| stated pricé for them.
Otherwise, the printer will be regarded as ,séHiI{g t}é s;‘)ecial printing aids at yt{tail, and will owe
tax on that retail sale accordingly. A prilvfter/n{ightj séll special printing aids for resale along with
printed matter under,eiﬁumstan&es whefe Iﬂe éabe/of/ﬂ ¢ printed miatter is for resale and also
qualifies for exemﬁion, such as e\ sdle in /(nterstéte ,c(onhmel ce where the purchaser will then
resell the printed rﬂlatter@r to u\se Ho/weve{, sil{cg/ a purghaser of special printing aids from a
printer would not be regardeld as puichaging them for fésale unless reselling them as part of the
sale of the printed matt¢r prg duc&d with those\specie(l printing aids, a printer claiming its sale of
special printing aids is for resale éhc uld fake a resale certificate for its sale of the printed matter
as well, even if the sale |of that p)/int cd maatter would also qualify for exemption.

1. Sales of printeda‘éter to multiple purchasers. A person is not purchasing special
printing aids for resale when/t'ftle to the special printing aids does not pass to that person’s
customer prior to any use/ff that person’s customer does not obtain the right to exercise
dominion and cont[roh/c{er the special printing aids, the person will not be selling the special
printing aids to its Cstomer and cannot purchase the special printing aids for resale. A person
does not purchase special printing aids for resale when the printed matter produced with those
special printing aids is sold to several purchasers. For example, a person purchasing newspapers
for individual sale cannot purchase special printing aids for resale because the individual
purchasers of the newspaper are not also purchasing the special printing aids. A person
purchasing posters for sale to the general public is not purchasing special printing aids for resale
to the general public. A person purchasing printed cartons to pack items for individual sale is not
purchasing the special printing aids used to produce the cartons for resale to the ultimate
purchasers of the contents of the carton. In addition to the fact that the multiple purchasers in
each of these cases could not at any time be regarded as purchasing the special printing aids, the
retail purchaser of the end product is not known at the time the special printing aids are used,
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meaning that the special printing aids could not in any event be resold to those purchasers prior
1o use.

2. Existing obligation to resell special printing aids. A person cannot purchase special
printing aids for resale when that person does not have an existing obligation to resell those
particular special printing aids since, if the purchaser does not have such an existing obligation to
resell the special printing aids, the printer will use them on the purchaser’s behalf before they
could be resold by the purchaser. An existing obligation may be represented by a purchase
order, invoice, or other existing agreement, whether oral or in writing. If the existing obligation
is an oral agreement, the person purchasing the special printing aids for re,s/a]le must have some
means to establish that the agreement was in existence no later tharﬂe y(me the special printing
aids were used in the printing process.

(C) Split Sales. A printer may use special printing aids to produdg printed’ matter where a
portion of the sale is taxable and a portion of the sale is not taxable, quch as fthe sale of printed
sales messages some of which are delivered as required for exemptigr/ﬂw Regulation 1541.5 and
some of which are delivered directly to the purchaser, Afa printer makes a sale of printed matter
where a portion of the sale is taxable and a portion/1§ not taxable along with %etail sale of the
special printing aids used to produce that printed/ matter, tax is due|on the full éale price of the
special printing aids. If the printer separatly S/{ate{ a ;éhar,c.:e for the spe\cial pﬁnting aids in an
amount not less than the sale price of ,ﬂ'ﬁé/spe/ci/alzpjril{ting alds jor their co\rﬁonents to the printer,
tax applies to that sepaﬁte charg\e. [n the al:/sehc)e/of/{ ch a sgparate charge, the taxable portion
of the sale of printéd matter will ﬁ)e ”egard/ed as/fnc/l{l ng the saf€ of the special printing aids
provided that the measwr€ of tax dn that iale is/ at l(ea;/c equal to the sale price of the special
printing aids or thgir components to|the ﬂ)rintef. If so/ﬂo/further tax is due for the printer’s sale
of the special printing aids. [fth meas&re of kax on/the sale of the printed matter is less than the
sale price of the spiecial|prinfing zlid; or ﬂheir co\nﬁonents to the printer, then the printer owes tax
on the difference.

(3) PURCHASES ANP SALES SPECIAL PRINTING AIDS BY PRINT BROKERS.

(A) Print Broker’s Purc/llzlse of Special Printing Aids for Resale. A person who purchases
special printing aids frar/resale with printed matter but who will not itself use those special
printing aids in theprinting process is a print broker for that purchase and resale. A print broker
who will acquire title to special printing aids from a printer or other print broker will be
irrebuttably presumed to have resold the special printing aids to the customer, prior to any use,
along with the printed matter produced with the special printing aids provided the print broker
has, at the time of acquisition of the special printing aids, an existing obligation with a customer
for the sale of printed matter and the print broker does not include a statement in the contract or
sales invoice retaining title to the special printing aids, as described in subdivision (¢)(1)(A).
Accordingly, unless the print broker includes a statement in the contract or sales invoice
retaining title, the print broker may purchase such special printing aids for resale pursuant to its
existing obligation and issue a resale certificate for both the special printing aids and the printed
matter. However, without regard to the taking of a resale certificate, a printer or print broker is
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regarded as making a retail sale of the special printing aids, and not a sale for resale, unless the
printer or print broker separately states the charge for those special printing aids, which charge
cannot be less than the sale price of such printing aids, or their components, to the printer.

(B) Print Broker Issuing Resale Certificate. A print broker who issues a resale certificate
for the purchase of special printing aids is liable for tax on the print broker’s sale price of the
special printing aids, even if the print broker’s sale of the printed material produced with the
special printing aids is not subject to tax (such as an exempt sale in interstate commerce, an
exempt sale of qualifying newspapers, periodicals, or printed sales messages, or a nontaxable
sale for resale), unless the print broker sells the special printing aids to the/United States
Government or to another print broker who issues a timely and V&Hﬂ/lfesz(le certificate in good
faith as provided in this subdivision (c).

(C) Print Broker’s Retail Sales of Special Printing Aids

1. Sales to the United States Government. When a prirjt broke? who purchases special
printing aids under a resale certificate sells those speciat printing ajds along|with the printed
matter produced with those special printing aids tof‘[ﬁe United|States Governrhent, the sale of the
special printing aids to the United States Governimentis exempt from tax as provided in
Regulation 1614.

2. With nontaxaﬁ@}‘)rimed er. he/r{] a print brokier who purchases special
printing aids undeif a resale certiﬁcate ma/ﬁes a /etai’f siile of spieefal printing aids to anyone other
than the United States Govornment 110n;£ with/a sa(l%f pripted matter that is not taxable (such as
an exempt sale in interstate ¢ommjerce, ah exelmpt salsi/ \a’f/qualifying newspapers, periodicals, or
printed sales messages, |or a nontgxable dale fdr resa/l{e), that sale of the special printing aids is
subject to tax. If the print b oker}se parately statcs a charge for the special printing aids that is not
less the printer’s s¢parately tateﬁ sale price for the special printing aids to the print broker, then
tax applies to that ;eparatel){/ staxled saleprice. Otherwise, tax applies to the the print broker’s
sale of the special rintmé aids/ measured by the printer’s separately stated sale price to the print
broker.

3. With taxable sale of printed matter. When a print broker who purchases special printing
aids under a resale*Certificate makes a retail sale of those special printing aids along with the
taxable retail sale of printed matter, tax applies to the entire charge for the printed matter and
special printing aids, without regard to whether the charge for the special printing aids is
separately stated. If the print broker does not make a separate charge for the special printing
aids, the charge for the printed matter is deemed to include the taxable charge for the special
printing aids, and no further tax is due on account of those special printing aids.

4. Split Sales. A print broker may sell special printing aids to produce printed matter the
sale of which is partially exempt and partially subject to tax, such as the sale of printed sales
messages some of which are delivered as required for exemption by Regulation 1541.5 and some
of which are delivered directly to the purchaser. If a print broker makes a sale of printed matter
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where a portion of the sale is taxable and a portion is not taxable along with a retail sale of the
special printing aids used to produce that printed matter, tax is due on the full sale price of the
special printing aids. If the print broker separately states a charge for the special printing aids in
an amount not less than the printer’s separately stated sale price of the special printing aids to the
print broker, tax applies to that separate charge. In the absence of such a separate charge, the
taxable portion of the sale of printed matter will be regarded as including the sale of the special
printing aids provided that the measure of tax on that sale is at least equal to the printer’s
separately stated sale price of the special printing aids to the print broker; if so, no further tax is
due for the print broker’s sale of the special printing aids, but if the measurg of tax on the sale of
the printed matter is less than the printer’s separately stated sale price of tlz{e special printing aids
to the print broker, then the print broker owes tax on the differen

(d) CONCEPTUAL SERVICES.

(1) When the printer makes a lump sum charge for a taxable|sale of printed matter, the full
lump sum charge is subject to tax with no deduction on accojnt of aﬂx‘r conceptual or other
services performed to produce that printed matter. Whemthe printer itemizds its charges for a
taxable sale of printed matter, tax applies to the p];jﬁer’s entif¢ charge exceMs provided below.

(2) _As part of its contract to produce and s¢l} prifited matter| a ptinter mav/glso agree to
acquire finished art for use’in producing| {he bnﬁn&eJd/élatter and the acqu}é'ifion of that finished
art may involve the Miding of\serviceg t cownv/e</ i,d?éas, ¢confcepts, looks, or messages to a
printer’s customer [which result iﬂ a transfér, en/ﬁanp/enllent, or revision of either electronic
artwork, hard copigs of glec ronid artwork, or éopi(es/éf manually prepared artwork. If the printer
states a separate charge|for such seryices Whidh are iteﬁ&a‘ifed as “design charges,” “preliminary
art,” “concept deve¢lopment,] or any| othgr designat'u{n that clearly indicates that the charges are
for such services ahd ndt forfinighel art they are nontaxable unless the contract of sale provides
that the printer wil| pass to ifs cuﬁtomer title or the right to permanent possession of the artwork
in tangible form, such as op{ ele(/tror icmedia or hard copy, or permanent possession of the
artwork in tangiblg form/ié, in f(act, transferred to the client. The remainder of the printer’s
charge is subject tg tax.

(3) If a printer separafely itemizes charges for finished art that also include charges for
conceptual services described in subdivision (d)(2), it will be rebuttably presumed that 75
percent of the combined charge for the finished art and conceptual services is for the nontaxable
services. If, however, the printer acquires the finished art and conceptual services from a
commercial artist (rather than producing the finished art itself) and the commercial artist itemizes
a separate charge for conceptual services that is less than 75 percent of the commercial artist’s
combined charge for conceptual services and finished art, that lesser percentage shall be applied
to the printer’s combined charge for final art and conceptual services to determine the total
nontaxable charges for conceptual services. Tax applies to the remaining portion of the
combined charge for final art and conceptual services unless: 1) the printer passes title to the
final art to its customer; and 2) that transfer qualifies a technology transfer agreement under
subdivision (b)(2)(D)2 of Regulation 1540, in which case tax applies to the charge for finished
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art in accordance with that provision. A separately itemized charge for special printing aids is
not a separately itemized charge for finished art and conceptual services, and no portion of that
charge is excluded from tax as a charge for nontaxable conceptual services.

(h(e) COLOR SEPARATORS. The application of tax to printers as explained in this
regulation subdivistens{b)-and-{e)-also applies to color separators. Color separators are
consumers and not retailers of tangible personal property which is not sold prior to use or
physically incorporated into the article to be sold. Tax applies to the sale of such property to, or
to the use of such property by, the color separator. Examples of such property include;but-are
netlimited-to; filters and screens, trial proofing materials, disposable lithggraphic plates, and
developing chemicals which do not become incorporated into the afti¢le/sold._Color separator
working products are special printing aids for purposes of this régulation, and the provisions of
subdivision (c) apply to their purchase and sale. Color separatprs, #nd persons such as printers
when acting as color separators, ﬂr—pﬂn%efs may purchase prepertyisgech-asphotographiefilmfor
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Charges for alterati
property to its origj j€ ax. Charges greater than $100 shall be
considered charges bor and subject to tax.

te)() COMPOSE

(1) IN GENERA s not apply to the fabrication or transfer by a typographer or
typesetter of comp , or reproduction proofs of such composed type to printers to use in
the preparation of primt€d matter. The composition of type is the performance of a service, and
tax does not apply ‘o charges for such service, unless that service is a part of the sale of printed
matter. Tax applies to the gross receipts from the sale of printed matter without any deduction

for the charge for typography. Tax applies See-subdiviston{e}3)-belowforthe-apphieationof

tax-to charges for transfers of composed type combined with artwork as provided in subdivision

HG).

Typographers and typesetters are the consumers and not retailers of materials, such as typesetting
machinery, metal forms, galleys, proofing paper, and cleaners which are used in the performance
of their service and are consumers of materials transferred to their customers incidental to the
performance of nontaxable typography or typesetting services, such as clip art that is combined
with text on the same page.
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Composed type includes type together with lined borders and plain, straight, fancy, or curved
lines. Composed type also includes charts, tables, graphs, and similar methods of providing
information.

(2) PHOTOCOMPOSITION (INCLUDING PHOTOTYPESETTING AND COMPUTER
TYPESETTING). Tax does not apply to the composing of type regardless of whether the type is
composed by means of such simplified methods as standard typewriter, desktop publishing,
Varityper or Justowriter; by means of photolettering or headlining machineg; or by means of a
photocomposition (including computer photocomposition) method. Tax dog¢s not apply to the

Camera-ready cop
personal computer|i
clip art.

Transfers of plates|
type are subject to
portion of the char
separately stated of not.“Transfers of engraved printing plates and duplicate plates such as
electrotypes, plastic plates, rubber plates, and other plates used in letterpress printing are subject
to tax. Similarly, transfers0f exposed presensitized, wipe-on, deep-etch, bi-metal and other
plates used in offs¢t ljtHography or of exposed plates produced by a photo-direct method, do not
qualify as transfersof reproduction proofs of composed type and are subject to tax. A transfer of
gelatin coated film to be transferred to fine mesh silk in the silk-screening process is subject to
tax.

(3) ARTWORK. Artwork, other than clip art combined with composed type on the same page,
is not composed type. The term “artwork” includes;-butisnetlimited-te; illustrations (e.g.,
drawings, diagrams, halftones, or color images), photographic images, drawings, paintings,
handlettering, and computer generated artwork. If the basis for billing is on a per page basis, the
charge for any page with artwork is subject to sales tax and the charge for any page with only
text, or text and clip art, is not subject to tax. If the basis for billing is lump sum, the ratio of
pages containing artwork to the total number of pages, applied to the lump sum charge,
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represents the retail selling-sale price of the artwork and is subject to tax, but in no event shall the
retail selling-sale price of the artwork be less than the seling-sale price of the artwork, or its

components, to the typographer.

However, if-theratio-computed-above1s 0% orless ten percent or fewer of the pages contain

artwork, the true object of the sale shall be deemed to be a sale of typography services with an
incidental transfer of artwork, and the typographer is the consumer of the-that artwork. Tax
applies to the selingsale price of the artwork, or its components, to the typographer. Tax does

(4) REPRODUCTION RIGHTS. Notwithstanding subdivision )(/fﬁ), if th

not apply to the sale of the typography service as explained in€e} subdivision (f)(1).

e transfer of artwork

qualifies as a technology transfer agreement under subdivision 06)( 2)4ﬂ)2. 0

I)

Xegulation 1540,

tax applies to the transfer of the artwork in accordance with thz{t prﬁis,ijon.

(_t:)(g) TRANSEFERS OEINEO A TION-ON Fn]\/[DIT'T“:/D DL OROTHE
T XTIV O T I U IV T OOV IZ X T T O TV OV O OIVEr 171\ v s >U1\ A4S & 5 5 wsay
ELECTRONICMEDIA-DIGITAL PRE-PRESS INSTRUCTION.
The trancfer hyv the coller af the aritcinal 1nformats creatol 7 r\r\]ﬁ«\]«;n no a than Aana
THCTansSTO O Yyt U O thC-OTT g har 1111\11111(:7011 CIroatCTa oy CoOmotsT Tofre-thanone
compiternroocram—into-snectfic imctriietioneor formationtnececcdreta nrenate and - bnlfiles for
COThpOtCTpProgram mtoO- S PooTIiT oS tr oo troTnS UlJlLVmLAULI TooTSSqry tOpropanc AR HHAHES HOf
electronie tranemiccion—foromtnnt tao film ot Bnreqg e noflenbi r\f tn tav whao
CIoCTTr o T ratsSTrSSTOT T—out OIS OO TTTOPIressS; 15110 SHO: totax—wnaen
a o o ¥ 7 diad andlithe r\v1n1no] nformation 10 a
SOTd—anCthC-orTgiar Hormation1s4a
rmbd Falaocktranis ~r 15140l o nraca
Fmea—rTereCHocof Crgrtat pro—pross
nstraetio reatds stdepedtDigital pre-press instruction is a
TIISTE uvulull, creatgSahew P Ty P 30)

d-under se th]éﬁé 0.9 bf the Revenue and Taxation Code,

eleetronie-or-digital pre-press
chasereustomer. The-eleetronic-er-dDigital
e regarded as a custom computer program if it is a

tangible form is a sale of tang{ble personal property, the retail sale of which is subject to tax.

¢2)(h) MAILIN does not apply to charges for postage or for addressing for the purpose
of mailing (by hand or by mechanical means), folding for the purpose of mailing, enclosing,
sealing, preparing for mailing, or mailing letters or other printed matters, provided such charges
are stated separately on invoices and in the accounting records. Tax applies, however, to charges
for envelopes.

@(i) SIGNS, SHOW CARDS, AND POSTERS. Tax applies to retail sales of signs, show
cards, and posters, and to charges for painting signs, show cards, and posters, whether the
materials are furnished by the painter or by the customer.
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Tax does not apply to charges for painting or lettering on real property. The painter or letterer is
the consumer of the materials used in such work, and tax applies with respect to the sale of such
property to, or the use of such property by, the painter or letterer-him.

G:\BTC\BTC TOPICS - 2002\21 Graphic Artists (Regs 1540, 1541, 1543)\Issue Paper\1540-{1543 IP Exhibit 7 (1$41).doc
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Sections 6006,-6007-60+0,-6010-3,-601H-6012—

Reference

and 6396, Revenue and Taxation Code.
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(1) ART DIRECTOR. An art director prepares general specifications (in the form of verbal

instructions or rough sketches) for an illustrator or photographer.
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(2) AUTHOR. An author creates an original manuscript, whether written by hand, on a
typewriter or computer, or otherwise, for the purpose of publication. For purposes of this
regulation, the following persons are also authors:

(A) Copy editor, who reviews a manuscript for grammatical consistency and clarity.

(B) Developmental editor, who consults with the author who created an original manuscript
for purposes of publication to develop the concepts in the manuscript, or who reviews the copy
edited manuscript and recommends visual concepts. /

(C) Manuscript reviewer, who reviews a manuscript for tech@ :‘{ and acceptability
to the proposed audience. For example, a reviewer may revie the/ a,ﬂluscrm of a book on
gardening for technical accuracy and suitability of the gardemhg ahﬁu ce for aparticular climate.

(D) Photo researcher, who assists other authors or publisiers in QlLélinins: permission and
rights from third parties to use photographic images forpurposes of reproduiction in the
publication of a manuscript. d

(E) Translator, who produces a manusgript that {; tranislation of ma\teria)from a different

language. ﬂ /
(3) DESIGNER.| A designer plang and prepares Anera 1

illustrative elements forp/riﬁted litenaturg.

yoﬁ of typographical and

o

(4) FINISHED ART. |Finished jart is the fina] artwork used for actual reproduction by
photomechanical gr other prhcesies or ysed for display. It includes electronic art, illustrations
(e.g. drawings, diagrams, ha’lftor{es, or color images), photographic images, sculptures, paintings,
and handlettering.

(5) ILLUSTRATOR. An flustrator creates an illustration, which is an original artwork
(including cartoon$ and po{nic strips) licensed for the purpose of publication.

(6) PHOTOGRAPHER. A photographer creates an original photographic image through the
use of a camera or similar device, which photographic image is licensed for the purpose of

publication.

(7) PHOTOSTAT. A photostat (also called a “stat”) is a copy produced by photographic
means, often used in layout, dummy work, or “for position only” on camera-ready art.

(8) PRELIMINARY ART. Preliminary art is tangible personal property which is prepared
solely for the purpose of demonstrating an idea or message for acceptance by the client before a
contract is entered into or before approval is given for preparation of finished art to be furnished
or licensed by the seller to his or her client, provided neither title to nor permanent possession of
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such tangible personal property passes to the client. Preliminary art may include roughs,
visualizations, layouts, comprehensives, and instant photos.

(9) PRODUCTION FUNCTION. A production function is a segment of the process of
producing camera-ready art or camera-ready copy, and includes the following:

(A) Alterations, which are changes made to typeset copy or camera-ready copy.

(B) Dummy, which is a mock-up or layout of a page showing posmon and overall form, used
for approval. A dummy can be assembled manually or generated by a co ruter program. A
dummy is never physically incorporated into a mechanical or paste<u a{

cally.

(C) Formatting, which is a manuscript mark-up, when done/ (7((])

(D) Manuscript mark-up, which is the application of type sLecif[;Ltions 0 a manuscript for
typesetting, when done manually. L

(E) Mechanical or paste-up (also called camerg<ready art*or camera-ready ¢opy). which is
produced by preparing copy to make it Camera—yéadwith all type land design ¢lements, and then
pasting the prepared copy on artboard or m’}nﬁnoﬁ bf)ard in ¢xact posi\tio ong with
instructions, either in thg‘/r{arals or QI{h/n 0 or the platemaker.

(F) Production Coordination or Froduél-(/)n ZéAn Which/ls/the coordination and

scheduling of the v ariof c&npo ents of]a pr ect

(G) Production Editi‘ng, hicl‘J 1s| editing th(at ntains editorial integrity of the author’s work
during the production process.

(H) Proofreading, which is reaqjin{ of typeset copy for correctness in comparison with the
original manuscript.

(I) Typesetting, typography, or composition, which is the fabrication or production of
composed type, or rf/pr/oduction proofs thereof, for use in the preparation of printed matter.
Typesetting, typography, or composition does not include the fabrication or production of a
paste-up, mechanical, or assembly of which a reproduction proof is a component part.

(10) PUBLISHER. A publisher owns, outright or by license, the rights to reproduce, market,
and distribute printed literature.

(11) SYNDICATOR. A syndicator receives from authors original manuscripts, or
reproduction proofs thereof, including columns, cartoons, and comic strip drawings, and
distributes those manuscripts to publishers for publication.

(b) APPLICATION OF TAX.
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(1) AUTHORS.

(A) The transfer by an author to a publisher or syndicator, for the purpose of publication, of
an original manuscript or copy thereof, including the transfer of an original column, cartoon, or
comlc strlp drawing, is a service, the charge for Wthh is not sub]ect to sales taXHet—s&bjeet—te

me&&s—ef—aepfessm—&n—tdea—rs—net—ta*able If the author transfers the orlgmal manuscript or

copy thereof in tangible form, such as on paper or in machine-readable fopf such as on tape or
compact disc, that transfer is incidental to the author’s prov1d1ng of e sérvice, and the author is
the consumer of any such property. However, the trahsfer of mere
copies of an author’s work is a sale of tangible personal property, afd tax applies accordingly.
/

(B) Tax applies to charges for transfers of photographic images and illustrations, whether or
not the photographic images or illustrations are copyrighted. Trans rs|of photographic images
or illustrations 111ustrat1ng text wrltten by the photogr not taxable when

of syndicated columns omyc stri i he purpose of publication is not
subject to tax.

(3) DESIGNERS ‘ . id to’a designer or art director for his or

her ability to design, , or specifications are not subject to tax
if the designer or afrt d1 e client or to any other person on behalf of the
client title or posse ible personal property used to convey the ideas. The
designer or art dirg ¢ of any paper, tape, film, diskette, or other tangible

personal property {
such tangible pers(

nal pfoperty by, the designer or art director.

(4) PRODUCTION FUNCTIONS.

(A) Tax applies to the gross receipts from the retail sale of camera-ready art or camera-ready
copy. The measure of tax includes charges for the performance of all production functions,
whether the charges are separately stated or not.

(B) A contract under which a person performs only the following functions (or any
combination of the following functions) enly-is not subject to tax: Mmanuscript mark-up,
formatting, typesetting, proofreading, production coordination, and production editing. H
Charges for any of such functions are taxable when they are provided as part of the taxable sale
of camera-ready copy or camera-ready art unless ;-are-separable-thesense-that-there is no
contract for the camera-ready copy or camera-ready art until after such functions are completed,
in which case the charges for such functions are nontaxable.
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(5) CONTRACT TO PERFORM SERVICES AND TO FURNISH TANGIBLE PERSONAL
PROPERTY. One person may, under a single agreement, contract both to perform author,
design, or art direction services, and to produce camera-ready copy or art. If, under the terms of
the agreement, the client retains the right to approve the manuscript, layout, or general
specifications before authorizing preparation of camera-ready copy or art, and if the author,
designer, or art director does not transfer to the client title to the layouts or possession of the
layouts other than for the purpose of review and approval only, then separately stated charges for
performance of the services are not taxable. In the absence of specific contractual language,
proof of client approval shall be evidenced by contemporaneous notation ofjreceipt of approval
in the records of the author, designer, or art director. No other proof shall/bg required.

(6) HEUSTRATONSPRELIMINARY ART. Tax does not
for preliminary art, except where the preliminary art becomes
finished art, as, for example, when the finished art is made by y-over a pencil
sketch or drawing, or the approved layout is used as camera cgpy for|reproduction. The charge

ply o|separa ely stated charges

for preliminary art is separately stated if it is must-be-billed §eparat g client, either on a

separate billing or separately eharged-for-itemized o illi ing for the|finished art,—t-mustbe
provided it is clearly identified on the billing as r s, comprehensives,
or other preliminary art. Proof of ordering or pyodu art, prjior to the date of

the total charges made for finished drt. re ig'noSepargtely stated charge for preliminary art,
then there is no de erv1cés froxﬁ tl/ tzixabie nl;e{ sure for the sale of the finished
art except as provided ir(su\bdivis\ioﬂl (b)(/2)( C)( of I{eﬁu\b}tuﬁn 1540.

(7) SALES BY RUBLISHERS.| Sales pf prigted Mterature are subject to tax unless the sale is
for resale or is specifically exempted by [law, e.g., qualifying sales of printed sales messages and
sales in interstate gnd forei erce

(8) TRANSPORTATION CAARGES AND SERVICES RELATED TO
TRANSPORTATION. ~tTax applies to charges for the transportation of printed
matter in connecti n wit taxable retall sale except as pr0V1ded in taﬁ-ngb}%pePseﬁal

Separately stated charges for services such as addressing (by hand or by mechanical means),
folding, enclosing, or sealing directly related direetly-to the transportation of printed material

matter to the customer are not subject to the-tax;e-gaddressing(byhand-erby-mechanical
means);folding,enelosingorsealing. Tax applies, however, to charges for envelopes_except as

otherwise provided in Regulation 1541.5.

(9) PURCHASES OF PROPERTY FOR RESALE. Tax applies to the purchase of tangible
personal property that is consumed in any production function and does not become a part of the
finished product. However, a person may purchase such property for resale if that person’s
contract of sale with its client explicitly passes title to the property passes-to that person’s client
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prior to its use. Tangible personal property so purchased must be separately listed and priced on

the person’s sales invoice to the client-and-salestax-charged-when-apprepriate and sales tax
apphes to that charge MM&KMN

(10) REPRODUCTION RIGHTS. Notwithstanding anything to the contrary in this regulation,
if the transfer of a photographic image or artwork is made pursuant to a technology transfer
agreement under subdivision (b)(2)(D)2. of Regulation 1540, tax applies u{ the transfer of the
artwork in accordance with that provision.

(c) EXAMPLES OF THE APPLICATION OF TAX UNDER SPECIFIC
CIRCUMSTANCES.

(1) A firm provides various services to a publisher. In performin ontract with the
publisher, the firm buys a color separation from a third-pacty. $ not make a copy of
the color separation or use it in any way, but resells’i i . may give a

lling it to the publisher. Both
t to tax.

(3) The firm in Example (1) buys ion and a photostatic copy stat)-of it
from the third party who separately ach item on his-the sales invoice. The
firm retains the photostatic capy olor separation to the publisher without

using it in any way. Since the third y used the color separation to make a copy of it, the sale
of the component parts fo the thifd farty| or the third party’s use of those component parts, is
subject to tax. The firm mdy giye a gyﬁle certificate to the third party for the color separation,
but tax applies to the thifd par
sale of the color separation tg the publisher.

(4) A firm contrgctsWwith a publisher to perform a contract in three stages, as follows:

(A) The firm creates an original manuscript of a book. The publisher reviews the first draft,
comments on it, and approves it. The firm then does developmental editing, in which the writer
and editors develop the manuscript for sound editorial structure and organization. The publisher
reviews the resulting second draft, comments on it, and approves it. The firm then does copy
editing, in which editors review the manuscript for grammatical consistency and clarity. After
this, the firm passes title to the manuscript to the publisher for the purpose of publication. Under
the contract, the firm can proceed with further work only with the publisher’s approval.

Tax does not apply to the sale of the finished manuscript or to any of the steps of writing and
editing it.
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(B) In the second stage, the publisher returns the accepted manuscript to the firm for
typesetting into galleys, which the publisher reviews and approves. The firm then arranges the
galleys into page form, which the publisher reviews and approves. The firm then produces
camera-ready art, which the publisher reviews for approval or alterations. The publisher then
accepts and takes title to the camera-ready art.

Tax applies to the firm’s gross receipts from the sale of the camera-ready art, including
formatting, typesetting, proofreading, and production coordination, whether separately stated or
not. To preserve the exemptnontaxable status of the receipts described in Bxample (4)(A),
abeve; the reeeiptscharges for work done in Example (4)(A) shewld-must Pe|separately stated
from the reeeiptscharges for the sale of the tangible personal property] in/his Example (4)(B).

e firm|for printing. The
ity of the printing. A
t the| firm’s instruction,

The-Since the firm will be reselling the books to th€ publis out singktﬂem, the firm may
issue a resale certificate to the printer. Since the/ pubhisher intends [to rekell the\ books, the
publisher may furnish-issue a resale certl e 0 t e rrn, who may in i

artificata tn tha nrrntase ( O dthe

C\/l ITIvate I.\I |9 8 4 ] Plllllvl TO VI bllylll T\ uo\/ Lll\. C {ed_bm- Tax
applies to sales of the’books by% )uble;w[ ers{unless the sales are specifically
commer |

exempt by statute (e.g., sales in interstat

(5) A publisher qwns @an existing anuscrip{. The isher contracts with an editorial design
firm for developmental editing, copy editing, and désign specifications. The firm reviews the
manuscript and makes recommendationg to the publisher for developing it into publishable form,
including recomme

publisher accepts t ndatiens, a designer (at the firm or a subcontractor) prepares
sample sketches af iesto express the idea to the publisher. After the publisher approves
the sketches and dummies, the designer creates type specifications. A developmental editor and
a copy editor (at th 1 a subcontractor) perform development and copy editing services.

The edited manusdript; dummies, and type specifications are transferred to the publisher.

Tax does not apply to the editing services because they are author’s services. Tax does not apply
to charges for the dummies and type specifications if the-chargesforthe-dummies-and-type
speetfications-those charges are separately stated and if possession and title is retained by the
editorial design firm.

(6) A publisher has an office in California and an office in New York. The publisher’s
California office purchases camera-ready art from a California production firm with title passing
in California. However, the production firm, on instructions from the publisher, ships the
camera-ready art directly to the publisher’s New York office for use at the New York office,
with no use of the camera-ready art in California.
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Tax does not apply to the production firm’s gross receipts from the sale of the camera-ready art,
because the sale is in interstate commerce.

(7) A commercial artist (such as a commercial photographer or illustrator) makes a temporary
transfer of finished art (such as a photograph or illustration) that qualifies as a technology
transfer agreement under subdivision (b)(2)(D)2. of Regulation 1540 to a publisher for purposes
of reproducing the finished art in a children’s book. The publisher makes a computer scan of the
finished art and returns the original finished art to the commercial artist. The publisher
incorporates the computer scan into layouts which are used to reproduce thg finished art in the
printed children’s books, which are then sold. The commercial artist is pa:i/d an advance against
royalties, and is then paid royalties based on retail sales of the chi}dﬁh’s/bo pk. The commercial
artist does not make a separate charge for the tangible personal p/ropeH leaséd to the publisher
in accordance with subdivision (b)(2)(D)2.a. of Regulation 1540. &S pfovided in subdivision
(b)(2)(D)2.b. of Regulation 1540, if the commercial artist has ieaséd’ like property for a separate
price to an unrelated third party without also transferring an ir{terest n the cppyright, or has
leased that finished art or like finished art for a separate pricg satisfying the requirements of
subdivision (b)(2)(D)2.a. of Regulation 1540, then tax-appli¢s to that s@parate price. Otherwise,
tax applies to the commercial artist’s transfer as spéiﬁed n 'stibdiyision ( b)}‘Q/{( D)2.c. of
Regulation 1540. Except for the tax due under sﬁbdixision (b)2)XD)2.b. or (b$(2)(D)2.c. of
Regulation 1540, no further tax is due on ,tﬁarq(yalﬁ/es)or the advarnce p%&id tp/{he commercial
artist. Tax applies to the,@il\sales of/f%{e cllufdreJn}{ book|unless speciﬁ\c{allv exempt by statute.

e

G:\BTC\BTC TOPICS - 2002\2 | Graphic Artists (Regs 1540, 1541, 1543)\Issue Paper\1540-1543 IP Exhibit 8 (1543).doc
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Regulation 1528. PHOTOGRAPHERS, PHOTOCOPIERS, PHOTO FINISHERS AND
X-RAY LABORATORIES.

Reference: Sections 6006, 6009, 6015, and 6020, Revenue and Taxation Code.

(a) PHOTOGRAPHERS AND PHOTOCOPIERS. Tax applies to sales of photographs,
whether or not produced to the special order of the customer. Tax applies to sales of
photocopies, whether or not produced to the special order of the customer, and to charges for the
making of photographs or photocopies out of materials furnished by the customer or others.
Except as provided in subdivision (b)(2), no deduction is allowable on account of expenses such
as travel time, telephone calls, rental of equipment, or salaries or wages pald to assistants or
models, whether or not such expenses are itemized in brlhngs to customers o

Tax does not apply to sales to photographers and persons who: make photocoples of tangible
personal property which becomes an ingredient or component: part of photographs or
photocopies sold, such as mounts, frames, sensitized paper, and toner but daes apply to sales to

the photographer or producer of materials used in the- process of m
photocopies and not becoming an ingredient or component pai
films, plates, proof paper, cameras, and copy machlne drums

See Regulation 1540, AdvertzsmgA

akrng the ‘photographs or

't the reof such’ as chemlcals trays,

{rtists, for transfers of

photographic ima

cs by commerc1a

7enaes and Cammerczal Y
artlsts I

(b) PHOTOCOP

(1) GENERAL R
and sell, or obtain
whether they make
acquire the photoc
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themselves, hire a subcontractor to make the photocopies, or

opies for resale fr

om the person who owns or maintains the records. Tax

not the copres are made at the business location of the retailer or at the
son who owns or maintains the records. The tax applies to the entire charge

for making and selling‘,ﬁor"'obtaining and selling, photocopies, without deduction for expenses

incurred in obtaining-access to the records, travel time, time spent in selecting the particular

records desired, the field service of photocopying or microfilming the records, telephone calls,
file setup charges, basic fees, typing fees, document handling fees, or any other costs or expenses
of filling the customer’s order.

(2) SERVICE TRANSACTIONS. Merely because a fee is charged in connection with the
transfer of a photocopy of a record does not mean that the transaction is a sale transaction under
the Sales and Use Tax Law. If a person who owns or maintains the records (recordholder) is
required by law to furnish the photocopy upon tender and payment of a fee, the transfer of the
photocopies by that person is not a sale. For sales and use tax purposes, that person is the
consumer of the photocopies transferred and charges by a photocopy company to the
recordholder for the photocopies are subject to tax.
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(A) Medical Records. Ordinarily tax does not apply to charges made by a hospital or other
health care provider (recordholder) for photocopying of medical records. The transaction is
regarded as a service transaction, and the fees are nontaxable if the photocopies are furnished to
the patient, or to someone acting on behalf of the patient, or to the patient’s representative as
provided in Health and Safety Code section 123110(b). Likewise, the fees are nontaxable if the
photocopies are furnished in response to a written authorization presented by an attorney or the
attorney’s representative as provided in Evidence Code section 1158, or if the photocopies are
furnished as provided in subdivision (b)(2)(C) below. Tax does apply, howgver, if the hospital
or other health care provider is not required by law to furnish photocopies/but otherwise sells
photocopies of records for a price Charges made by a photocop ompgny dlrectly to the

of records furnished pursuant to\the or local law, ordinance, or
i l ) public agencies and sell the

photocopies are m;
including reimburg

(C) Witness Fé¢
who furnishes cop

itness] milegge or other fees which are charged by a person
esponse to a subpoena as provided in California Evidence
Code Section 1563 tax Separately stated charges by a photocopy company for
the reimbursement were paid to the recordholder are not subject to tax.

Tax does not apply to separately stated fees, made by a person who makes or acquires records
for another for adviancing pgyment of statutory witness fees. Such fees, commonly identified as
“check charges”, are made'to cover the cost of providing the check, advancing moneys, and
associated bookkeepifg costs. When a witness fee is charged, the “check charge” will be
regarded as part of the charge for a nontaxable service and not as a part of the charge made for
the tangible personal property.

A4

(3) PREPARATION OF SUBPOENA DUCES TECUM. The preparation and service of a
subpoena duces tecum is a nontaxable service. The tax does not apply to separately stated
charges made for the service even though the subpoena is served in connection with the
performance of a contract to produce and deliver photocopies of records.

(4) TYPEWRITTEN TRANSCRIPTIONS AND INTERPRETATION OF MEDICAL
RECORDS. The tax does not apply to a separately stated charge made for providing a
typewritten transcription of a medical report or an interpretation of the contents of a medical
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record. However, the tax applies to the fair retail value of any photocopies produced for the

customer in connection with the nontaxable service.

(¢) PHOTO FINISHERS.

(1) PRINTS AND ENLARGEMENTS. Tax applies to charges for printing pictures or making

enlargements from negatives or slides furnished by the customer.

Tax applies to sales to photo finishers of all tangible personal property use

by them in printing

pictures or making enlargements except property becoming an ingredient ¢r|component part of

the prints, enlargements and other items sold by them.

(2) COLORING AND TINTING. Tax applies to charges for colgrin andg\ting new pictures.

Tax does not apply to sales of colors and tints to photo finishers for|use by|them in coloring and

tinting new pictures.
(3) FILM PROCESSING.

(A) Negative Development of Custonie ] ilm. T3

1x does apply to separately

film.

stated charges for the negati i ¢ ished

filng.

evelopment of film by

Tax applies to sa " chemi i negative development whether or not the

chemicals become

stated charges for i velopment of customer furnished film. For example, tax
applies to charges ilm by the reverse process method.

Tax applies to salg fcals for use in such film processing if the chemicals do not become

a component part
chemicals which d

come a component part of film sold to customers before use.

(d) X-RAY LABORATORIES. Producers of X-Ray films or photographs for the purpose of
diagnosing medical or dental conditions of humans, excluding such films and photographs used
only for cosmetic purposes, are the consumers of materials and supplies used in the production
thereof. Thus, the tax applies to the sale of such materials and supplies to laboratories producing
X-Ray films or photographs for the purpose of such diagnoses. Whether the laboratory is a “lay
laboratory” or is operated by a physician, surgeon, dentist or hospital is immaterial. Producers of
X-Ray films or photographs for any other purpose such as use for purely cosmetic purposes,
diagnosis of medical or dental conditions of animals, inspection of metals, welds and similar
purposes are retailers of the films or pictures and the tax applies to the gross receipts from the
retail sale thereof. If, however, an X-Ray laboratory contracts to furnish an X-Ray inspection
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service, retaining title to and possession of the X-Ray or pictures produced, charges for the
performance of such an inspection service are not subject to tax.
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Regulation 1540

Regulation 1540, Advertising Agencies, Commercial Artists and Designers, is the successor to
Board of Equalization Ruling No. 1 (effective 1933), and Ruling No. 2 (an amendment of
Ruling No. 1, effective 1950). Ruling No. 2 was renumbered as Regulation 1540 in 1971. The
current form of the regulation, Exhibit 2, results from extensive amendments in 1999 (effective
April 23, 2000). The regulation interprets, implements, and makes specific RTC sections 6006
through 6015 involving transactions by advertising agencies, commercial artists and designers.

The basic framework of Regulation 1540 was established by Ruling No. 2. In this ruling, the
Board recognized that the activities of advertising agencies could include both taxable and
nontaxable transactions and that advertising agencies sometimes acted as agents of their clients
when making purchases from third-party vendors. If an advertising agency qualified as an
agent, a purchase on behalf of its client was regarded as a retail sale by the vendor to the client
and tax applied to the vendor’s gross receipts. If the advertising agency did not qualify as an
agent, the advertising agency was purchasing the property for resale and tax applied to the
advertising agency’s retail sale measured by the total amount the advertising agency received
from that sale of tangible personal property to its client. The ruling also provided general
guidelines for determining agent status. These included the nature of the contract, the conduct
of the parties involved, and the facts and circumstances of the transaction. Ruling No. 2 also
provided that charges for art produced for the purpose of visualizing an idea were not taxable.
However, it specifically stated that tax applied to charges for artwork sold for reproduction or
display.

A 1961 amendment to Ruling No. 2 added detail on the application of tax to the various
charges or services of an advertising agency:

- Services unconnected with a sale of tangible personal property were not taxable. Examples
included the writing of original manuscripts, news releases, or advertising copy, and the
placement or delivery of advertising. Charges for services in support of nontaxable activities
were not taxable. Support included supervision, consultation, research, and travel expenses.

- Commissions or fees charged in connection with nontaxable services were not taxable.
- Tax applied to the entire charge for tangible personal property sold to clients.

The amendment also introduced the concept of “preliminary art” which it defined as “roughs,
visualizations, comprehensives or layouts prepared for acceptance by clients before a contract
is entered into or approval is given for finished art.” The amendment provided that separately
stated charges for preliminary art were not taxable unless the art was incorporated into finished
art. Separately stated charges had to be clearly identified on the billing as being for
preliminary art. Proof of ordering the final art was to be evidenced by purchase orders of the
buyer, or work orders or other records of the seller. “Finished art” was defined as the final art
used for reproduction by photomechanical or other processes.
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Ruling No. 2 was renumbered as Regulation 1540 in 1971, and the regulation was
substantively amended concerning: 1) “agent” status and its effect on the application of tax,
and 2) the application of tax to services rendered by advertising agencies in connection with
sales of tangible personal property. The amendments in 1974 defined an agent as one who
represents a principal in dealings with third persons. An advertising agency may either act as
an agent for its clients or it may act on its own behalf. If it qualifies as an agent, an advertising
agency is neither a purchaser nor a seller of property purchased on behalf of its clients and the
advertising agency’s charge to the client for the property is not taxable. If it is acting on its
own behalf, the advertising agency is a consumer of items purchased for use, and the agency is
a retailer of the tangible personal property purchased for resale, except when the property is
purchased by the agency’s client for resale.

To establish its agent status, an advertising agency must: 1) clearly disclose to the supplier the
name of its client; 2) obtain and retain written evidence of agent status prior to the acquisition;
and 3) bill the client the same amount that was paid to the supplier. In addition, the advertising
agency must make no use of the property for its own account and should separately invoice its
client for the reimbursement. Advertising agencies making purchases on behalf of clients
should not issue resale certificates for purchases.

Even if the advertising agency qualifies as an agent for some purchases, it is still considered a
retailer of items produced or fabricated by its employees in-house. Consequently, it is not an
agent in regard to materials acquired for incorporation into property prepared by its employees.

The 1974 amendments recognized that client billings may include the selling price of tangible
personal property as well as compensation for expenses and services related to the production
of the property, and provided that tax applies to the total amount of a retail sale whether the
property is acquired from an outside source or is prepared by an employee. The revision also
lists specific types of charges that are taxable. These charges include labor or service costs for
the production of the property, supervision, consultation, research, postage, model or talent
fees, typography or other services involved in the production, and telephone or travel expenses.

If an advertising agency includes the selling price of the property in a combined charge that
includes other nontaxable charges, tax applies to the “fair retail selling price” of the tangible
personal property sold, defined as: 1) the net labor costs of the employees plus an allowance
for overhead and profit of not less than 100 percent of the labor cost, plus 2) cost of the
purchased items incorporated into the property. Firm quotes based on these criteria are
considered a fair retail selling price.

The 1974 amendments to Regulation 1540 also provided that tax does not apply to any charge
an advertising agency incurs in connection with nontaxable activities on behalf of its clients.
This includes fees and commissions for nontaxable activities. However, a general fee added to
a billing with both taxable and nontaxable activities is taxable in accordance with the ratio of
the taxable and nontaxable charges.

The 1974 amendments did not change the rules governing preliminary art or purchases of
supply items that were established in previous versions of the regulation.
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Amendments subsequent to 1974 include:

- An amendment in 1976 provided that advertising agencies, artists, or designers are consumers
of art or photographs used to prepare tangible personal property for resale. If art or
photographs are physically incorporated into the work, they may be purchased for resale.
Mere use of an image is not physical incorporation.

- An amendment in 1983 clarified when a resale certificate may be issued to a supplier. This
amendment explains that a person purchasing tangible personal property as an agent of its
client would not be purchasing the property for resale and thus may not issue a resale
certificate to the supplier. If a certificate is issued, it is presumed that the agency is buying on
its own behalf for resale and not as an agent.

- An amendment in 1994 detailed the documentation required of commercial artists, designers,
or advertising agencies who produce preliminary artwork on data processing equipment. As
provided, they must produce a hard copy of claimed preliminary art and retain the copy as
part of their books and records.

Effective April 23, 2000, the following amendments to Regulation 1540 were made:

Excluded from tax charges for preliminary art services unless title or permanent possession of
tangible personal property is passed to the client by contract.

Provided a rebuttable presumption that an advertising agency is acting as an agent in acquiring
tangible personal property for its client except for items produced in-house.

Established a presumption that when a lump-sum charge includes the charge for artwork and
specified conceptual and design services, 75% of the lump-sum charge is for nontaxable
conceptual and design services.

- Established the method to calculate the taxable selling price of tangible personal property
when an advertising agency, graphic artist, or designer makes a lump-sum charge for the
retail sale of tangible personal property and nontaxable services.

Provided that tax does not apply to the sale of an additional license or copyright for purposes
of reproduction or to the receipt of royalties for the exploitation of a copyright when the sale
of the copyright or receipt of royalties occurs more than one year after the original transfer of
artwork or physical media.

It should be noted that since its inception as Ruling No. 2, Regulation 1540 has had two
constants. First, it has recognized that advertising agencies could act as either agents of their
clients or as retailers with respect to tangible personal property acquired from third-party
vendors. The regulation has consistently specified that when acting as a retailer, tax is due on
the total amount received from the client. Second, concept development, which usually
includes the production of art for the purpose of visualization and approval of that concept
(preliminary art), has been recognized as a nontaxable service, but the regulation has
consistently provided that charges for art sold for reproduction or display are subject to tax.
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Amendments to the regulation have served to define and refine the application of tax to the
activities of advertising agencies and commercial artists.

Regulation 1541

Regulation 1541, Printing and Related Arts, previously Ruling 24 effective in 1939, interprets
and explains the application of tax to sales of tangible personal property to and by printers. The
regulation interprets, implements, and makes specific RTC sections 6006 through 6012. In 1971,
Ruling 24 was renumbered to Regulation 1541.

The regulation was substantially amended in 1972. One of the amendments provided a
definition of “special printing aids.” The definition for special printing aids included aids that
are of unique utility to a particular customer and that are reusable. The definition also
specifically excluded printing plates that were designed for one time use. A standard of proof
was incorporated that would allow special printing aids to be deemed sold prior to use if the
special printing aids were separately listed and priced from the printed matter on the sales
invoice. Without such a listing, an explicit agreement in writing of title transfer between the
buyer and seller would have to be present. Clarification on illustrations was also provided. The
transfers of photographs, drawings, paintings, handlettering, and other artwork were considered
subject to tax. Transfers of photographic reproductions were also considered taxable.

In 1999, amendments to Regulation 1541 provided the following:

- With respect to sales of printed material that is “ultimately subject to sales tax,” a presumption
that the selling price of the printed material includes the selling price of special printing aids.

- That charges for alterations of filmwork for $100 or less constitutes nontaxable repair, while
charges over $100 are taxable fabrication.

- That otherwise qualifying typography remains typography when “clip art” is combined with
text on the same page.

Regulation 1543

Regulation 1543, Publishers, was developed in cooperation with the publishing industry. In
1988, Bookbuilders West, a publishing industry association, petitioned the Board of Equalization
for the adoption of a sales and use tax regulation for the publishing industry. Regulation 1543
became effective March 17, 1991. It interprets and explains the Sales and Use Tax Law as it
applies to the sales and purchases of tangible personal property by publishers of printed
literature. The regulation defines terms that are peculiar to the publishing industry and provides
guidance in the application of tax to the activities of the publishing industry.

In December 1991, the regulation was amended to reflect the repeal of the exemption for the sale
of newspapers and periodicals and for the sale of a photograph when the possession, but not the
title, was transferred for the purpose of being reproduced one time only in a newspaper. This
amendment was a result of the repeal of the newspaper and periodical exemption under RTC
section 6362 effective July 15, 1991.
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In 1996, the regulation was amended to include columns, cartoons, or cartoon strip drawings in
the definition of “manuscripts,” and to treat transfers of such items to syndicators the same as
transfers of original manuscripts (or copies thereof) from authors to publishers (that is, as a
transfer incidental to the providing of a nontaxable service).
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